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Rules  and  Regulations 


Title  5— ADMINISTRATIVE 
PERSONNEL 

Chapter  I — Civil  Service  Commission 
PART  213— EXCEPTED  SERVICE 

Department  of  Housing  and  Urban 
Development 

Section  213.3184  Is  amended  to  show 
that  the  position  of  Director,  Office  of 
Investigations,  Office  of  the  Assistant 
Secretary  for  Administration,  Audits  and 
Investigations  is  no  longer  excepted 
imder  Schedule  A. 

Effective  on  publication  in  the  Federal 
Register  (11-3-72) ,  paragraph  (d)  is  re¬ 
voked  under  §  213.3184. 

§  213.3184  Department  of  Housing  and 
Urban  Development. 

•  •  •  •  • 

(d)  [Revoked! 

(6  T7A.C.  aecs.  3301,  3302,  E.O.  10577;  3  CFR 
1964-48  Clomp,  p.  218) 

United  States  Civil  Serv¬ 
ice  Commission, 

[seal]  James  C.  Spry, 

Executive  Assistant  to  the 
Commissioners. 

[FR  Doc.72-18812  FUed  11-2-72,8:48  am] 


Title  7— AfiRICUlTURE 

Chopter  VII — Agricultural  Stabiliza¬ 
tion  and  Conservation  Service 
lAgricultural  Adjustment),  Depart¬ 
ment  of  Agriculture 

SUBCHAPTER  8— FARM  MARKETING  QUOTAS 
AND  ACREAGE  ALLOTMENTS 
[Arndt.  1] 

PART  729— PEANUTS 

Subpart — Regulations  for  Determina¬ 
tion  of  Acreage  Allotments  and 
Marketing  Quotas  for  1972  and 
Subsequent  Crops  of  Peanuts 

Miscellaneous  Amendments 

On  pages  20333  and  20334  of  the  Fed¬ 
eral  Register  of  Sept«nber  29,  1972, 
there  was  published  a  notice  of  proposed 
rule  making  to  issue  an  amendment  re¬ 
lating  to  miscellaneous  changes  for  de¬ 
termination  of  acreage  allotments  and 
marketing  quotas  for  1972  and  subse¬ 
quent  crops  of  peanuts. 

Interested  persons  were  given  15  days 
after  publication  of  such  notice  in  which 
to  submit  written  data,  views,  and  recom¬ 
mendations  with  respect  to  the  proposed 
rule  making.  The  data,  views,  and  recom¬ 
mendations  which  were  submitted  pur¬ 


suant  to  the  notice  were  duly  considered 
within  the  limits  of  the  Agricultural  Ad¬ 
justment  Act  of  1938,  as  amended.  The 
proposed  rule  making  was  adopted  with 
the  following  additions; 

1.  Section  729.43(b)  (1)  establishes  the 
basic  penalty  rate  for  the  1972  crop  of 
peanuts. 

2.  Section  729.47  provides  that  the 
date  penalty  becomes  due  is  the  date  of 
marketing. 

3.  Authority  provision  has  been  added. 

Since  farmers  are  now  marketing  their 

1972  crop  of  peanuts  it  is  essential  that 
the  basic  penalty  rate  for  the  1972  crop  be 
annoimced  Immediately.  Accordingly, 
this  document  is  being  made  effective 
upon  the  date  of  its  publication  in  the 
Federal  Register. 

Signed  at  Washington,  D.C.,  on  Octo¬ 
ber  27, 1972. 

Qlenn  a.  Weir, 

Acting  Administrator,  Agricul¬ 
tural  Stabilization  and  Con¬ 
servation  Service. 

1.  Subparagraph  (12)  of  paragraph 
(b)  of  §  729.6  is  revised  to  read  as 
follows: 

§  729.6  Definitions. 

•  •  •  •  • 

(b)  Peanut  program  terms.  •  •  • 

(12)  Final  acreage.  The  acreage,  in¬ 
cluding  volunteer  acreage,  on  the  farm 
from  which  peanuts  are  picked  or 
threshed  as  determined  and  adjusted 
under  Part  718  of  this  chapter. 

*  •  •  •  • 

2.  Paragraph  (c)  of  §  729.11  is  revised 
to  read  as  follows: 

§  729.11  Determination  of  farm  peanut 
history  aereage. 

•  •  •  •  * 

(c)  Computation  of  history  acreage. 
If,  for  any  year,  the  full  allotment  is  not 
preserved  as  peanut  history  acreage 
under  paragraph  (b)  of  this  section,  the 
farm  peanut  history  acreage  for  such 
year  shall  be  the  sum  of  the  following 
but  not  in  excess  of  the  farm  allotment 
for  such  year: 

(1)  The  final  peanut  acreage  (includ¬ 
ing  failed  acreage  and  acreage  prevented 
from  being  planted  because  of  a  natural 
disaster)  as  determined  under  Part  718 
of  this  chapter; 

(2)  The  acreage  regarded  as  planted 
under  conservation  programs  and  con¬ 
servation  practices,  determined  under 
Part  718  of  this  chapter; 

(3)  The  acreage  transferred  from  the 
farm  by  lease  or  temporary  transfer  by 
owner  (except  increase  for  type) ; 

(4)  The  acreage  temporarily  released 
to  the  county  committee  under  provi¬ 
sions  of  {  729.22;  and. 


(5)  The  amount  of  any  reduction  In 
the  current  year  allotment  made  pursu¬ 
ant  to  the  provisions  of  S  729.21. 

•  •  •  •  • 

3.  Section  729.19  is  revised  to  read  as 
follows: 

§  729.19  Conditions  of  eligibility  for 
new  farm  allotment. 

A  new  farm  peanut  allotment  may  be 
established  if  each  of  the  following  con¬ 
ditions  is  met: 

(a)  Written  application.  The  farm 
operator  must  file  an  application  for  a 
new  farm  allotment  at  the  office  of  the 
county  committee  where  the  farm  Is  ad¬ 
ministratively  located  on  or  before  Feb¬ 
ruary  15  of  the  year  for  which  the  new 
farm  allotment  is  requested. 

(b)  Eligibility  requirements  for  oper¬ 
ator.  The  eligibility  requirements  for  the 
operator  are  as  follows: 

(1)  Owner  and  operator  of  the  farm. 
The  operator  shall  be  the  sole  owner  of 
the  farm.  For  the  purpose  of  applying 
this  subparagraph  (Da  person  who  owns 
only  part  of  a  farm  cannot  be  considered 
the  owner  of  the  farm  except  that  both 
husband  and  wife  shall  be  considered 
the  owner  of  the  farm  if  the  farm  is 
jointly  owned  by  such  husband  and  wife. 

(2)  Interest  in  another  farm.  The  farm 
operator  shall  not  own  or  operate  any 
other  farm  in  the  United  States  for 
which  a  peanut  allotment  is  established 
for  the  current  year. 

(3)  Availability  of  equipment  and  fa¬ 
cilities.  The  operator  must  own,  or  have 
readily  available,  adequate  equipment 
and  any  other  facilities  of  pi^uction 
(including  irrigation  water  in  irrigation 
areas)  necessary  to  the  production  of 
peanuts  on  the  farm. 

(4)  Income  requirement.  The  operator 
must  expect  to  obtain  during  the  cur¬ 
rent  year  more  than  50  percent  of  his 
inciHne  from  the  production  of  agricul¬ 
tural  commodities  or  products. 

(i)  Computing  operator’s  income.  The 
following  shall  be  considered  in  comput¬ 
ing  operator’s  income: 

(a)  Income  from  farming.  Income 
from  farming  shall  include  the  estimated 
return  from  home  gardens,  livestock,  and 
livestock  products,  poultry,  or  other 
agricultural  products  produced  for  home 
consumption  or  other  use  <mi  the  farm(s) . 
Do  not  include  estimated  return  from 
the  production  of  the  requested  new  farm 
allotment. 

(b)  Income  from  non  farming.  Non¬ 
farming  income  shall  include  but  shall 
not  be  limited  to  salaries,  commissions, 
pensions,  social  security  payments,  and 
unemployment  compensations. 

(c)  Spouse’s  income.  The  spouse’s 
farm  and  nonfarm  income  shall  be  used 
in  the  computation. 

(ii)  Operator  a  partnership.  If  the 
operator  is  a  partnership,  each  partner 
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mu£t  expect  to  obtain  more  than  50 
percent  of  his  current  year  incmne  from 
farming. 

(iil)  Operator  a  corporation.  If  the  op¬ 
erator  is  a  corporation,  it  must  have  no 
other  major  corporate  purpose  other 
than  ownership  or  operation  of  the 
farm(s).  Farming  must  provide  its  of¬ 
ficers  and  general  manager  with  more 
than  50  percent  ot  their  expected  Income. 
Salaries  and  dividends  from  the  corpo¬ 
ration  shall  be  considered  as  income  from 
farming. 

(iv)  Special  provision  lor  low-income 
farmers.  The  county  committee  may 
waive  the  income  provisions  in  this  sec- 
ticm  provided  the  county  committee  de¬ 
termines  that  the  farm  curator’s  in¬ 
come,  fnmi  both  farm  and  nonfarm 
sources,  will  not  provide  a  reasonable 
standard  of  living  for  the  operator  and 
his  family,  and  a  State  committee  repre¬ 
sentative  Improves  such  action.  In  waiv¬ 
ing  the  Incmne  provisions  the  county 
committee  must  exercise  good  Judgment 
to  see  that  such  determination  is  rea¬ 
sonable  in  the  light  of  all  pertinent  fac¬ 
tors,  and  that  this  special  provision  Is 
made  applicable  only  to  those  who  qual¬ 
ify.  In  making  such  determination,  the 
county  committee  shall  consider  such 
factors  as  size  and  type  of  farming  op¬ 
erations,  estimated  net  worth,  estimated 
gross  family  farm  income,  estimated 
family  off-farm  income,  number  of  de- 
pradents,  and  other  factors  affecting  the 
individual’s  ability  to  provide  a  reason¬ 
able  standard  of  living  for  himself  and 
his  family. 

(5)  Experience.  Operator  must  have 
had  experience  in  producing,  harvesting, 
and  marketing  peanuts.  Such  experience 
must  have  been  gained:  (i)  By  being  a 
sharecr(H>per,  tenant,  or  farm  operator. 
(Bona  fide  peanut  production  experience 
gained  by  a  person  as  a  member  of  a 
partnership  shall  be  accepted  as  experi¬ 
ence  gained  m  meeting  this  require¬ 
ment.)  (il)  During  at  least  2  of  the  5 
years  Immediately  preceding  the  year  for 
which  the  new  farm  allotment  is  re¬ 
quested.  If  the  operator  was  in  the  armed 
services  during  the  5 -year  period,  extend 
the  period  1  year  for  each  year  of  mili¬ 
tary  service  during  such  5-year  period, 
(ill)  On  a  farm  having  a  peanut  allot¬ 
ment  for  such  years.  Experience  in  grow¬ 
ing  peanuts  on  a  farm  having  a  farm 
allotment  by  temporary  transfer  shall 
be  given  credit. 

(c)  Eligibility  requirements  for  the 
farm.  The  eligibility  requirements  for  the 
farm  are  as  follows: 

(1)  Available  land,  type  of  soil,  and 
topography.  The  available  land,  type  of 
soil,  and  topography  of  the  land  on  the 
farm  must  be  suitable  for  peanut  pro¬ 
duction.  Also  continuous  production  of 
peanuts  must  not  result  in  an  undue  ero¬ 
sion  hazard. 

(2)  Entire  allotment  permanently 
transferred  by  sale  or  owner.  A  farm 
which  Includes  land  from  which  the  en¬ 
tire  peanut  allotment  was  permanently 
transferred  by  sale  or  owner  shall  not  be 
eligible  for  a  new  farm  allotment  for  a 


period  of  5  years  begimiing  with  the  year 
in  which  the  transfer  became  effective. 

(3)  Entire  allotment  permanently  re¬ 
leased.  A  farm  which  Includes  land  from 
which  the  entire  peanut  allotment  was 
permanently  released  shall  not  be  eligible 
for  a  new  farm  allotment  for  a  period  of 
(3)  years  beginning  with  the  year  the 
release  was  effective. 

(4)  Entire  allotment  designated  by 
owner  for  a  reconstitution.  A  farm  which 
includes  land  which  has  no  peanut  allot¬ 
ment  because  the  owner  did  not  desig¬ 
nate  a  peanut  allotment  for  such  land 
when  the  parent  farm  was  reconstituted 
pursuant  to  Part  719  of  this  chapter  shall 
not  be  eligible  for  a  new  farm  peanut 
allotment  for  a  period  of  (3)  years  be¬ 
ginning  with  the  year  in  which  the 
reconstitution  became  effective. 

(5)  Eminent  domain.  A  farm  which 
includes  land  acquired  by  an  agency 
having  the  right  of  eminent  domain  for 
which  the  entire  peanut  allotment  was 
pooled  pursuant  to  Part  719  of  this  chap¬ 
ter,  which  is  subsequently  returned  to 
agricultural  production,  shall  not  be 
eligible  for  a  new  farm  allotment  for  a 
period  of  (3)  years  from  the  date  the 
former  owner  was  displaced. 

4.  Section  729.20  is  revised  to  read  as 
follows : 

§  729.20  E^labliinhing  new  farm  allot- 
nientii  for  eligible  applicants  lacking 
experience. 

If  the  total  of  the  acreage  required  to 
establish  allotments  for  all  new  farms  in 
the  State  which  are  eligible  under 
§  729.19,  is  less  than  the  acreage  avail¬ 
able  in  the  State  reserve  imder  S  729.16, 
for  establishing  such  allotments,  the 
balance,  upon  approval  by  the  State 
committee,  shall  be  available  for  estab¬ 
lishing  new  farm  allotments  for  farms 
for  which  a  written  application  is  filed 
by  the  farm  operator  at  the  office  of  the 
county  committee  on  or  before  February 
15  of  the  year  for  which  the  allotment 
is  requested  and  the  conditions  of  eligi¬ 
bility  of  S  729.19  are  met.  Such  farm 
operators  are  not  required  to  meet 
the  peanut  experience  requirement  of 
S  729.19(b)(5). 

§  729.22  [.4niended] 

5.  The  fourth  sentence  of  paragraph 
(a)  of  S  729.22  is  revoked. 

6.  Paragraph  (a)  of  5  729.27  is  revised 
to  read  as  follows: 

§  729.27  Erroneous  notice  of  allotment. 

(a)  If  the  county  committee  deter¬ 
mines  with  the  approval  of  the  State 
executive  director  that  (1)  the  official 
written  notice  of  the  farm  acreage  allot¬ 
ment  issued  by  the  State  or  county  of¬ 
fice  for  any  farm  erroneously  stated  the 
acreage  allotment  to  be  larger  than  the 
final  effective  allotment  for  the  farm, 
and  (2)  the  error  was  not  so  gross  that 
the  operator,  relying  upon  such  notice 
and  acting  in  good  faith  materially 
changes  his  position  to  enable  him  to 
produce  the  allotment  crop  (for  example 
obligated  expenditures  of  funds  for  land 


preparation,  additional  equipment  and 
labor),  the  acreage  allotment  shown  on 
the  erroneous  notice  shall  be  considered 
the  effective  farm  allotment. 

•  •  •  *  • 

§729.29  [Kcvokcd] 

7.  Section  729.29  is  revoked. 

8.  A  new  subparagraph  (1)  is  added 
to  paragraph  (b)  of  §  729.43  to  read  as 
follows: 

§  729.4.3  Penally  rale. 

*  •  •  *  • 

(b)  Future  years.  •  •  • 

(1)  1972  crop.  The  basic  support  price 
for  peanuts  for  the  marketing  year  be¬ 
ginning  August  1,  1972,  and  ending 
July  31,  1973,  is  $285  per  ton  or  14.25 
cents  per  poiuid.  Therefore,  the  basic 
penalty  rate  for  the  1972  crop  of  peanuts 
is  10.7  cents  per  poimd. 

•  •  •  •  • 

9.  Section  729.47  is  revised  to  x'ead  as 
follows: 

§  729.47  Payment  of  penalty. 

A  draft,  money  order,  or  check  drawn 
payable  to  the  “Agricultural  Stabilization 
and  Conservation  Service,  USDA”  may  bo 
used  to  pay  any  penalty,  other  indebted¬ 
ness,  or  interest  thereim,  but  any  such 
draft  or  check  shall  be  received  subject 
to  collection  and  payment  at  par.  The 
person  liable  for  payment  or  collection 
of  the  penalty  shall  be  liable  also  for  in¬ 
terest  thereon  at  the  rate  of  6  percent 
per  annum  from  the  date  the  poialty 
becomes  due  until  the  date  of  payment 
of  penalty.  For  purposes  of  this  section 
penalty  becomes  due  on  the  date  of  mar¬ 
keting.  Interest  shall  begin  to  accrue  on 
Monday  of  the  third  calendar  week  fol¬ 
lowing  the  week  in  which  the  peanuts 
were  marketed. 

10.  Section  729.69  is  amended  by  cor¬ 
recting  subparagraph  (2)  of  paragraph 
(e) ;  by  revising  paragraph  (f) ;  by  re¬ 
voking  paragraph  (1) ;  by  revising  para¬ 
graph  (o) ;  and  by  revising  paragraph  (s) 
to  read  as  follows: 

§  729.69  Terms  and  conditions  appli¬ 
cable  to  transfers  under  section  358a 
of  the  Act. 

•  •  •  •  * 

(e)  Productivity  adjustments.  •  *  • 

(2)  Downward  allotment  adjustment 
because  of  irrigation.  If  Uie  county  com¬ 
mittee  so  determines,  in  the  event  an  al¬ 
lotment  is  transferred  to  a  farm  which 
at  the  time  of  such  transfer  is  not  irri¬ 
gated.  but  within  5  years  subsequent  to 
such  transfer  is  placed  under  Irrigation, 
it  shall  make  an  annual  downward  ad¬ 
justment  in  the  allotment  so  transferred 
by  multiplying  the  normal  yield  estab¬ 
lished  for  the  farm  from  which  the  al¬ 
lotment  is  transferred  by  the  acreage 
being  transferred  and  dividing  the  result 
by  the  actual  yield  per  acre  for  the  pre¬ 
vious  year,  adjusted  for  abnormal 
weather  conditions,  on  the  farm  to  which 
the  allotment  is  transferred. 

•  •  •  *  * 

(f)  Sale  or  lease  transfers — limit  on 
amount  of  acreage  transferred.  The  total 
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peanut  allotment  transferred  by  sale  or 
lease,  or  both,  to  any  farm  shall  not  ex¬ 
ceed  the  smaller  of : 

(1)  The  cropland  on  the  farm  minus 
the  peanut  allotment;  or 

(2)  Fifty  acres. 

The  cropland  on  the  farm  for  the  cur¬ 
rent  year  for  purposes  of  such  transfers 
shall  be  the  total  cropland  as  defined  in 
Part  719  of  this  chapter. 

•  •  •  •  * 

(1)  [Revoked! 

(o)  Limitation  on  transfers  to  and 
from  a  farm.  No  transfer  of  allotment 
for  any  year  shall  be  made  (1)  from  a 
farm  receiving  allotment  by  transfer  for 
such  year,  or  (2)  to  a  farm  which  had 
allotment  transferred  from  it  for  such 
year.  Where  an  allotment  is  transferred 
temporarily  from  a  farm  for  1  or  more 
years  (and  the  transfer  remains  in  ef¬ 
fect)  and  the  farm  is  subsequently  com¬ 
bined  with  another  farm  that  is  other¬ 
wise  eligible  to  receive  allotment  by 
transfer,  such  earlier  temporary  transfer 
from  the  parent  farm  shall  be  disre¬ 
garded  for  the  purpose  of  applying  this 
provision. 

•  •  •  •  • 

(s)  Federally  owned  land.  No  transfer 
under  section  358a  of  the  Act  shall  be 
made  from  any  land  owned  by  the  United 
States,  or  any  agency  or  instriunentallty 
wholly  owned  by  the  United  States,  ex¬ 
cept  that  the  transfer  may  be  approved 
In  cases  where  the  land  is  leased  back 
with  uninterrupted  possession  to  the  for¬ 
mer  owner  after  acquisition  under  right 
of  eminent  domain.  For  such  transfers, 
the  Government  agency  or  instnunental- 
ity  is  not  required  to  sign  the  record  of 
transfer. 

(Secs.  358,  358a.  359.  375,  55  Stat.  88.  as 
amended,  81  Stat.  658,  as  amended,  65  Stat. 
90,  as  amended,  52  Stat.  66,  as  amended; 
7  n.S.C.  1358, 1358a,  1359, 1375) 

Effective  date:  Date  of  publication  in 
the  Federal  Register  (11-3-72) . 

[FR  Doc.72-18878  Filed  11-2-72:8:53  am] 


Chapter  IX — Agricultural  Marketing 
Service  (Marketing  Agreements  and 
Orders;  Fruits,  Vegetables,  Nuts), 
Department  of  Agriculture 

part  984— walnuts  GROWN  IN 
CALIFORNIA,  OREGON,  AND 
WASHINGTON 

Marketing  Control  Percentages  for 
1972-73  Marketing  Year 

Notice  was  published  in  the  October  11, 
1972,  issue  of  the  Federal  Register  (37 
F.R.  21443)  regarding  a  proposal  to  es¬ 
tablish  marketable  and  surplus  percent¬ 
ages  for  walnuts  during  the  1972-73 
marketing  year.  The  year  began  Au¬ 
gust  1,  1972.  The  proposal  was  rec<»n- 
mended  by  the  Walnut  Control  Board. 
The  establishment  of  such  percentages 
is  in  accordance  with  the  relevant  pro¬ 
visions  of  the  marketing  agreement,  as 
amended,  and  Order  No.  984,  as  amended 
(7  CFR  Part  984) .  The  amended  market¬ 
ing  agreement  and  order  regulate  the 


handling  of  walnuts  grown  in  California, 
Oregon,  and  Washington,  and  are  effec¬ 
tive  under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674) . 

The  notice  afforded  interested  persons 
an  opportimity  to  submit  written  data, 
views,  or  arguments  on  the  proposal. 
None  were  received. 

The  marketable  and  surplus  percent¬ 
ages  are  pursuant  to  §  984.49(b)  of  the 
walnut  marketing  agreement  and  order 
program.  These  percentages  are  based  on 
Walnut  (Control  Board  estimates  of  sup¬ 
ply,  and  inshell  and  shelled  trade  de¬ 
mands  adjusted  for  handler  carryover, 
for  the  1972-73  marketing  year.  The 
total  1972-73  supply  subject  to  regula¬ 
tion  is  estimated  at  123.3  million  kernel- 
weight  poimds.  Inshell  and  shelled  trade 
demands  adjusted  for  handler  carryover 
are  estimated  at  28.6  and  72.5  million 
kemelweight  poimds,  respectively.  The 
estimated  adjusted  total  demand  (inshell 
and  shelled  demands)  is  101.1  million 
kemelweight  pounds.  The  trade  demand 
area  includes  the  United  States,  Puerto 
Rico,  and  the  Canal  Zone. 

After  consideration  of  all  relevant 
matter  presented,  including  that  in  the 
notice,  the  information  and  recommen¬ 
dations  submitted  by  the  Board,  and 
other  available  information,  it  is  found 
that  establishment  of  marketable  and 
surplus  percentages  as  hereinafter  set 
forth  will  tend  to  effectuate  the  declared 
policy  of  the  act. 

Therefore,  the  marketable  and  surplus 
percentages  for  walnuts  during  the  1972- 
73  marketing  year  are  established  as 
follows: 

§  984.219  Marketable  and  .surplus  per¬ 
centages  for  walnuts  during  the 
1972—73  marketing  year. 

The  marketable  and  surplus  percent¬ 
ages  during  the  marketing  year  begin¬ 
ning  August  1.  1972,  shall  be  as  follows: 


California 

Oregon  and 

(District  1) 

Wa-shington 

(District  2) 

Markplablp  |)erooHtagp.... 

82 

91 

Surplus  percentage . 

18 

9 

It  is  further  found  that  good  cause  ex¬ 
ists  for  not  postponing  the  effective  time 
of  this  action  until  30  days  after  publi¬ 
cation  in  the  Federal  Register  (5  U.S.C. 
553)  in  that:  (1)  The  relevant  provisions 
of  said  amended  marketing  agreement 
and  this  part  require  that  marketable 
and  surplus  percentages  designated  for  a 
particular  marketing  year  shall  be  ap- 
pllcaUe  to  all  walnuts  handled  during 
such  year;  and  (2)  the  current  1972-73 
marketing  year  began  August  1,  1972, 
and  the  percentages  established  herein 
will  automatically  apply  to  all  such  wal¬ 
nuts  beginning  with  such  date. 

(Secs.  1-19,  48  Stat.  31,  as  amended;  7  U.S.C. 
601-674) 

Dated:  October  30,  1972. 

Paul  A.  Nicholson, 
Deputy  Director,  Fruit  and  Veg¬ 
etable  Division.  Agricultural 
Marketing  Service. 

[PR  Doc.72-18876  FUed  ll-2-72;8:62  am] 


PART  984— WALNUTS  GROWN  IN 

CALIFORNIA,  OREGON,  AND 

WASHINGTON 

Expenses  and  Rates  of  Assessment 
for  1972—73  Marketing  Year 

Notice  was  published  in  the  October  18. 
1972,  issue  of  the  Federal  Register  (37 
F.R.  22000)  regarding  proposed  expenses 
of  the  Walnut  Control  Board  for  the 
1972-73  marketing  year  and  rates 
of  assessment  for  that  year.  This  action 
approves  such  expenses  and  assessment 
rates  and  is  pursuant  to  §§  984.68  and 
984.69  of  the  marketing  agreement,  as 
amended,  and  Order  No.  984,  as  amended 
(7  CFR  Part  984) .  The  amended  market¬ 
ing  agreement  and  order  regulate  the 
handling  of  walnuts  grown  in  California, 
Oregon,  and  Washington,  and  are  effec¬ 
tive  imder  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674). 

The  notice  afforded  interested  persons 
an  opportunity  to  submit  written  data, 
views,  or  arguments  on  the  proposal. 
None  were  received. 

After  consideration  of  all  relevant 
matter  presented,  including  that  in  the 
notice,  the  information  and  recom¬ 
mendations  submitted  by  the  Walnut 
Control  Board,  and  other  available  in¬ 
formation,  it  is  found  that  the  expenses 
of  the  Board  and  rates  of  assessment  for 
the  1972-73  marketing  year  (which 
began  August  1,  1972,  and  ends  July  31, 
1973),  shall  be  as  follows: 

§  984.324  Expenses  of  the  Walnut  Con¬ 
trol  Board  and  rates  of  assessment 
for  the  1972—73  marketing  year. 

(a)  Expenses.  Expenses  in  the  amount 
of  $175,000  are  reasonable  and  likely  to 
be  incurred  by  the  Walnut  Control  Board 
during  the  marketing  year  beginning 
August  1,  1972,  for  its  maintenance  and 
fimctioning,  and  for  such  purposes  as  the 
Secretary  may,  pursuant  to  the  provi¬ 
sions  of  this  part,  determine  to  be 
appropriate. 

(b)  Rates  of  assessment.  The  rates  of 
assessment  for  said  marketing  year,  pay¬ 
able  by  each  handler  in  accordance  with 
§  984.69,  are  fixed  at  0.10  cent  per  pound 
for  merchantable  inshell  walnuts  and 
0.25  cent  per  pound  for  merchantable 
shelled  walnuts. 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
time  of  this  action  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553)  in  that:  (1)  The  relevant 
provisions  of  said  marketing  agreement 
and  this  part  require  that  the  rates  of 
assessment  fixed  for  a  particular  mar¬ 
keting  year  shall  be  applicable  to  all 
assessable  walnuts  from  the  beginning  of 
such  year;  and  (2)  the  1972-73  market¬ 
ing  year  began  August  1.  1972,  and  the 
rates  of  assessment  herein  fixed  will  auto¬ 
matically  apply  to  all  such  assessable 
walnuts  beginning  with  that  date. 
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(Secs.  1-19,  48  Stat.  SI,  as  amended;  7  U.S.C. 
601-674) 

Dated:  October  31, 1972. 

Paul  A.  Nicholson. 

Deputy  Director.  Fruit  and 
Vegetable  Division.  Agricul¬ 
tural  Marketing  Service. 

(FR  Doc.72-18876  Piled  ll-2-72;8:52  am] 

Title  9^NIMALS  AND 
ANIMAL  PRODUCTS 

Chapter  I — ^Animal  and  Plant  Health 
Inspection  Service,  Department  of 
Agriculture 

SUBCHAPTER  C — INTERSTATE  TRANSPORTATION 
OF  ANIMALS  (INCLUDING  POULTRY)  AND 
ANIMAL  PRODUCTS 

[Docket  No.  72-572] 

PART  76 — HOG  CHOLERA  AND 
OTHER  COMMUNICABLE  SWINE 
DISEASES 

Areas  Quarantined 

Pursuant  to  provisiwis  of  the  Act  of 
May  29.  1884,  as  amended,  the  Act  of 
February  2. 1903,  as  amended,  the  Act  of 
March  3.  1905,  as  amended,  the  Act  of 
September  6,  1961,  and  the  Act  of  July  2, 
1962  (21  U.S.C.  111-113,  114g.  115,  117, 
120,  121,  123-126,  134b.  134f),  Part  76. 
Title  9,  Code  of  Federal  Regulations,  re¬ 
stricting  the  interstate  movement  of 
swine  and  certain  products  because  of 
hog  cholera  and  other  ccHnmunicable 
swine  diseases.  Is  hereby  amended  in  the 
following  respects: 

1.  In  S  76.2,  paragraph  (e)  (2)  relating 
to  the  State  of  Indiana  is  amended  to 
read; 

(e>  *  •  • 

(2)  Indiana,  (i)  That  portion  of  Car- 
roll  County  bounded  by  a  line  beginning 
at  the  juncti(xi  of  the  Carroll-Tippecanoe 
County  line  and  the  east  bank  of  the 
Wabash  River;  thence,  following  the  east 
bank  of  the  Wabash  River  in  a  generally 
northeasterly  direction  to  the  Carroll- 
Cass  County  line;  thence,  following  the 
Carroll-Cass  Covmty  line  in  a  southerly, 
then  easterly,  then  southerly  direction  to 
the  juncticm  of  the  Carroll -Cass-Howard 
County  lines;  thence,  following  the 
Carroll-Howard  County  line  in  a  south¬ 
erly  direction  to  Division  Road;  thence, 
following  Division  Road  in  a  westerly  di¬ 
rection  to  State  Highway  18;  thence,  fol¬ 
lowing  State  Highway  18  in  a  westerly 
direction  to  the  Monroe-C?arrollton 
Township  line;  thence,  following  the 
Monroe-Carrollton  Township  line  in  a 
southerly  direction  to  the  junction  of  the 
Monroe-Carrollton-Burlington  Township 
lines;  thence,  following  the  Mcairoe- 
Buriington  Township  line  in  a  southerly 
direction  to  the  junction  of  the  Monroe- 
Burlington-Democrat  Township  lines; 
thence,  following  the  Democrat-Burling- 
ton  Township  line  in  a  southerly  direc¬ 
tion  to  State  Highway  600  S;  thence. 


following  State  Highway  600  S  In  a  west¬ 
erly  direction  to  the  Democrat-Clay 
Township  line;  thence,  following  the 
Democrat-Clay  Township  line  in  a 
northerly  direction  to  the  juncticm  of 
the  Democrat-CIay-Madison  Township 
lines;  thence,  following  the  Clay- 
Madison  Township  line  in  a  westerly  cU- 
rection  to  U.S.  Highway  421 ;  thence,  fol¬ 
lowing  U.S.  Highway  421  in  a  northerly, 
then  northwesterly  direction  to  Division 
Road ;  thence,  following  Divisicm  Road  in 
a  westerly  directicm  to  the  Carroll- 
Tippecanoe  County  line;  thence,  follow¬ 
ing  the  Carroll-Tippecanoe  County  line 
in  a  northerly  directicm  to  its  juncticm 
with  the  east  bank  of  the  Wabash  River. 

(ii>  That  portion  of  Randolph  County 
bounded  by  a  line  beginning  at  the  jimc- 
tion  of  State  Highway  32  and  Greenville 
Pike;  thence,  following  Greenville  Pike 
in  a  south  easterly  direction  to  the  In- 
diana-Ohio  State  line;  thence,  following 
the  Indiana  Ohio  State  line  in  a  southerly 
direction  to  the  Randolph-Wayne 
County  line  (in  Indiana) ;  thence,  fol¬ 
lowing  tlie  Randolph-Wayne  County  line 
(in  Indiana)  in  a  westerly  direction  to 
the  West  River-Washington  Township 
line;  thence,  following  the  West  River- 
Washingtcm  Township  line  in  a  north¬ 
erly  direction  to  the  junction  of  the  West 
River-Washington-White  River  Town¬ 
ship  lines;  thence,  following  the  White 
River-Wasiiington  Township  line  in  an 
easterly  direction  to  Huntsville  Pike; 
thence,  following  Huntsville  Pike  in  a 
northeasterly  direction  to  State  High¬ 
way  32;  thence,  following  State  High¬ 
way  32  in  an  easterly  direction  to  its 
jimction  with  Greenville  Pike. 

2.  In  5  76.2,  paragraph  (e)(3)  relat¬ 
ing  to  the  State  of  Kansas  is  deleted. 

(Secs.  4-7,  23  Stat.  32,  as  amended;  secs.  1 
and  2.  32  Stat.  791-792,  as  amended;  secs. 
1-4,  33  Stat.  1264-1265,  as  amended;  see.  1, 
75  Stat.  481;  secs.  3  and  11,  76  Stat.  130,  132; 
21  U.S.C.  111-113,  114g.  115,  117,  120,  121, 
123-126,  134b.  134f;  29  F.R.  16210,  as 

amended;  36  F.R.  20707,  21529,  21530,  37  F.R. 
6327,  6505) 

Effective  date.  The  foregoing  amend¬ 
ments  shall  become  effective  upon 
issuance. 

The  amendments  quarantine  a  portion 
of  Randolph  Coimty  in  Indiana  because 
of  the  existence  of  hog  cholera.  This 
action  is  deemed  necessary  to  prevent 
further  spread  of  the  disease.  The  re¬ 
strictions  pertaining  to  the  interstate 
movement  of  swine  and  swine  products 
from  or  through  quarantined  areas  as 
contained  in  9  CFR  Part  76,  as  amended, 
will  apply  to  the  quarantined  area. 

The  amendments  exclude  a  portion  of 
Osborne  County  in  Kansas  from  the 
areas  quarantined  because  of  hog  chol¬ 
era.  Therefore,  the  restrictions  pertain¬ 
ing  to  the  interstate  movement  of  swine 
and  swine  products  from  or  through 
quarantined  areas  contained  in  9  CTH 
Part  76.  as  amended,  do  not  aimly  to  the 
excluded  area,  but  will  continue  to  apply 
to  the  quarantined  areas  described  in 
5  76.2(e).  Further,  the  restrictions  per¬ 
taining  to  the  interstate  movement  of 
swine  and  swine  products  fr(mi  non- 


quarantined  areas  contained  in  said  Part 
76  apply  to  the  excluded  area.  No  areas 
in  Kansas  remain  under  quarantine. 

Insofar  as  the  amendments  impose 
certain  further  restrictions  necessary  to 
prevMit  the  interstate  spread  of  hog 
cholera,  they  must  be  made  effective 
immediately  to  accomplish  their  purpose 
in  the  public  interest.  Insofar  as  the 
amendments  relieve  restrictions  pres¬ 
ently  imposed  but  no  longer  deemed  nec¬ 
essary  to  prevent  the  spread  of  hog 
cholera,  they  should  be  made  effective 
promptly  in  order  to  be  of  maximum 
benefit  to  affected  persons.  It  does  not 
appear  that  public  participation  in  this 
rule  making  proceeciing  would  make  ad¬ 
ditional  relevant  information  available 
to  the  Department. 

Accordingly,  under  the  administrative 
procedure  provisions  in  5  U.S.C.  553,  it  is 
found  upon  good  cause  that  notice  and 
other  public  procedure  with  respect  to 
the  amendments  are  impracticable,  un¬ 
necessary  and  contrary  to  the  public  In¬ 
terest,  and  good  cause  is  foimd  for  mak¬ 
ing  them  effective  less  than  30  days  after 
publication  in  the  Federal  Register. 

Done  at  Washington,  D.C.,  this  27th 
day  of  October  1972. 

G.  H.  Wise, 

Acting  Administrator.  Animal  and 
Plant  Health  Inspection  Service. 

[FR  Doc.72-18831  Filed  ll-2-72;8:49  am] 


[Docket  No.  72-574] 

PART  76 — HOG  CHOLERA  AND 

OTHER  COMMUNICABLE  SWINE 
DISEASES 

Areas  Quarantined  and  Released 

Pursuant  to  provisions  of  the  Act  of 
May  29.  1884,  as  amended,  the  Act  of 
February  2.  1903,  as  amended,  the  Act  of 
March  3,  1905,  as  amended,  the  Act  of 
September  6,  1961,  and  the  Act  of  July  2, 
1962  (21  U.S.C.  111-113,  114g.  115,  117, 
120,  121,  123-126,  134b.  134f),  Part  76, 
Title  9,  Code  of  Federal  Regulations, 
restricting  the  interstate  movement  of 
swine  and  certain  products  because  of 
hog  cholera  and  other  communicable 
swine  diseases,  is  hereby  amended  in  the 
following  respects; 

1.  In  5  76.2,  in  paragraph  (e)(2)  re¬ 
lating  to  the  State  of  Indiana,  a  new  sub¬ 
division  (iii)  relating  to  Delaware  and 
Randolph  Counties  is  added  to  read ; 

(e)  •  •  * 

(2)  Indiana.  *  *  * 

(iii)  The  adjacent  portions  of  Dela¬ 
ware  and  Randolph  Counties  bounded  by 
a  line  beginning  at  the  jimction  of  the 
Liberty-Center  Township  line  and  State 
Highway  32  in  Delaware  County;  thence, 
following  State  Highway  32  in  an  easterly 
direction  to  State  Highway  1  in  Randolph 
County;  thence,  following  State  Highway 
1  in  a  southerly  direction  to  the  junc¬ 
tion  of  the  Stony  Creek-White  River- 
West  River  Township  lines;  thence,  fol¬ 
lowing  the  Stony  Creek-West  River 
Township  line  in  a  southerly  direction  to 
the  junction  of  the  Stony  Creek-Nettle 
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Creek-West  River  Township  lines; 
thence,  following  the  Stony  Creek-Nettle 
Creek  Township  line  in  a  westerly  direc¬ 
tion  to  the  Randolph-Delaware  Coxmty 
line;  thence,  following  the  Randolph- 
Delaware  County  line  in  a  southerly  di¬ 
rection  to  the  junction  of  the  Randolph- 
Delaware-Henry  County  lines;  thence, 
following  the  Delaware-Henry  County 
line  in  a  westerly  direction  to  County 
Road  200  East  in  Delaware  County; 
thence,  following  County  Road  200  East 
in  a  northerly  direction  to  Coimty  Road 
450  South;  thence,  following  County 
Road  450  South  in  a  westerly  direction  to 
County  Road  150  East;  thence,  following 
County  Road  150  East  in  a  northerly 
direction  to  the  Center-Monroe  Town¬ 
ship  line;  thence,  following  the  Center- 
Monroe  Township  line  in  an  easterly 
direction  to  the  junction  of  the  Center- 
Monroe-Perry -Liberty  Township  lines; 
thence,  following  the  Center-Liberty 
Township  line  in  a  northerly  direction  to 
its  junction  with  State  Highway  32  in 
Delaware  County. 

2.  In  S  76.2,  in  paragraph  (e)  (6)  re¬ 
lating  to  the  State  of  North  Carolina, 
subdivision  (ii)  relating  to  Johnston, 
Harnett,  Cumberland,  and  Sampson 
Counties  is  amended  to  read: 

(e)  •  •  • 

(6)  North  Carolina.  •  •  • 

(ii)  The  adjacent  portions  of  John¬ 
ston,  Harnett,  Cumberland  and  Sampson 
Coimtles  boimded  by  a  line  beginning  at 
the  jimction  of  State  Highway  50  and 
Secondary  Road  1122  in  Johnston 
County;  thence,  following  State  High¬ 
way  50  in  a  southwesterly  direction  to 
State  Highway  55  in  Harnett  County; 
thence,  following  State  Highway  55  in  a 
southeasterly  direction  to  Secondary 
Road  2006;  thence,  following  Secondary 
Road  2006  in  a  southeasterly  direction  to 
Secondary  Road  1769;  thence,  following 
Secondary  Road  1769  in  a  northwesterly 
direction  to  the  east  bank  of  Thorntons 
Creek;  thence,  following  the  east  bank 
of  Thorntons  Creek  in  a  generally  south¬ 
easterly  direction  to  the  north  bank  of 
Cape  Pear  River;  thence,  following  the 
north  bank  of  Cape  Pear  River  in  a  gen¬ 
erally  southeasterly  direction  to  dirt  road 
extension  of  Secondary  Road  1709; 
thence,  following  dirt  road  extension  of 
Secondary  Road  1709  in  a  northeasterly 
direction  to  Secondary  Road  1709; 
thence,  following  Secondary  Road  1709 
in  a  northeasterly  direction  to  Second¬ 
ary  Road  1802;  thence,  following  Second¬ 
ary  Road  1802  in  a  southeasterly  direc¬ 
tion  to  U.S.  Highway  301 ;  thence,  follow¬ 
ing  U.S.  Highway  301  in  a  southeasterly 
direction  to  U.S.  Highway  13;  thence, 
following  U.S.  Highway  13  in  a  north¬ 
easterly  direction  to  Secondary  Road 
1818;  thence,  following  Secondary  Road 
1818  in  a  southeasterly  direction  to  Sec¬ 
ondary  Road  1826;  thence,  following  Sec¬ 
ondary  Road  1826  in  a  generally  south¬ 
easterly  direction  to  Secondary  Road 
1848;  thence,  following  Secondary  Road 
1848  in  a  northeasterly  direction  to  Sec¬ 
ondary  Road  1851;  thence,  following  Sec¬ 
ondary  Road  1851  in  a  northeasterly  di¬ 
rection  to  Secondary  Road  1426  in  Samp¬ 


son  County;  thence,  following  Secondary 
Road  1426  in  a  northeasterly  direction  to 
Secondary  Road  1424;  thence,  following 
Secondary  Road  1424  in  a  northwesterly 
direction  to  Secondary  Road  1427; 
thence,  following  Secondary  Road  1427 
in  a  northeasterly  direction  to  Second¬ 
ary  Road  1425;  thence,  following  Sec¬ 
ondary  Road  1425  in  a  northeasterly  di¬ 
rection  to  Secondaiy  Road  1428; 
thence,  following  Secondary  Road  1428 
in  a  northeasterly  direction  to  Second¬ 
ary  Road  1430;  thence,  following  Sec¬ 
ondary  Road  1430  in  a  generally  north¬ 
easterly  direction  to  Secondary  Road 
1414;  thence,  following  Secondary  Road 
1414  in  a  generally  northeasterly  direc¬ 
tion  to  Secondary  Road  1326;  thence, 
following  Secondary  Road  1326  in  a 
northeasterly  direction  to  State  High¬ 
way  242;  thence,  following  State  High¬ 
way  242  in  a  northwesterly  direction  to 
Secondary  Road  1006;  thence,  following 
Secondary  Road  1006  in  a  northeasterly 
direction  to  Secondary  Road  1332; 
thence,  following  Secondary  Road  1332 
in  a  northeasterly  direction  to  Second¬ 
ary  Road  1325;  thence,  following  Second¬ 
ary  Road  1325  in  a  generally  northwest¬ 
erly  direction  to  Secondary  Road  1338; 
thence,  following  Secondary  Road  1338 
in  a  northeasterly  direction  to  U.S. 
Highway  421;  thence,  following  U.S. 
Highway  421  in  a  southwesterly  direc¬ 
tion  to  Secondary  Road  1809;  thence, 
following  Secondary  Road  1809  in  a 
northwesterly  direction  to  Secondary 
Road  1636;  thence,  following  Secondary 
Road  1636  in  a  northeasterly  direction 
to  Secondary  Road  1703;  thence,  follow¬ 
ing  Secondary  Road  1703  in  a  north¬ 
westerly  direction  to  Secondary  Road 
1647 ;  thence,  following  Secondary  Road 
1647  in  a  northwesterly  direction  to 
State  Highway  50;  thence,  following 
State  Highway  50  in  a  northwesterly  di¬ 
rection  to  its  juncticm  with  Secondary 
Road  1122  in  Johnston  County. 

3.  In  §76.2,  paragraph  (e)(4)  relat¬ 
ing  to  the  State  of  Kentucky  is  deleted. 

(Secs.  4-7,  23  Stat.  32,  as  amended;  secs.  1 
and  2,  32  Stat.  791-792,  as  amended;  secs. 
1-4,  33  Stat.  1264,  1266,  as  amended;  sec.  1, 
76  Stat.  481;  secs.  3  and  11,  76  Stat.  130, 
132,  21  U.S.C.  111-113,  114g.  116,  117,  120, 
121,  123-126,  134b,  134f;  29  F.R.  16210,  as 
amended,  36  P.R.  20707,  21629,  21630,  37  F.R. 
6327,  6606) 

Effective  date.  The  foregoing  amend¬ 
ments  shall  become  effective  upon 
issuance. 

The  amendments  quarantine  a  por¬ 
tion  of  Delaware  Coimty  and  an  addi¬ 
tional  portion  of  Randolph  County  in 
Indiana  because  of  the  existence  of  hog 
cholera.  This  action  is  deemed  necessary 
to  prevent  further  spread  of  the  disease. 
The  restrictions  pertaining  to  the  inter¬ 
state  movement  of  swine  and  swine 
products  from  or  through  quarantined 
areas  as  contained  in  9  CPR  Part  76,  as 
amended,  will  apply  to  the  quarantined 
areas. 

The  amendments  exclude  a  portion  of 
Johnston  County  in  North  Carolina  and 
portions  of  Breckinridge,  Hardin,  and 
Meade  Counties  in  Kentucky  from  the 


areas  quarantined  because  of  hog  chol¬ 
era.  Therefore,  the  restrictions  pertain¬ 
ing  to  the  interstate  movement  of  swine 
and  swine  products  from  or  through 
quarantined  areas  contained  in  9  CPR 
Part  76,  as  amended,  do  not  apply  to  the 
excluded  areas,  but  will  continue  to  ap¬ 
ply  to  the  quarantined  areas  described 
in  §  76.2(e).  P\irther,  the  restrictions 
pertaining  to  the  interstate  movement  of 
swine  and  swine  products  from  nonquar- 
antined  areas  contained  in  said  Part  76 
apply  to  the  excluded  areas.  No  area  in 
Kentucky  remains  under  quarantine. 

Insofar  as  the  amendments  impose 
certain  further  restrictions  necessary  to 
prevent  the  interstate  spread  of  hog 
cholera,  they  must  be  made  effective  im¬ 
mediately  to  accomplish  their  purpose  in 
the  public  interest.  Insofar  as  the 
amendments  relieve  restrictions  pres¬ 
ently  imposed  but  no  longer  deemed 
necessary  to  prevent  the  spread  of  hog 
cholera,  they  should  be  made  effective 
promptly  in  order  to  be  of  maximum 
benefit  to  affected  persons.  It  does  not 
appear  that  public  participation  in  this 
rule  making  procee^ng  would  make  ad¬ 
ditional  relevant  information  available 
to  the  Department. 

Accordingly,  under  the  administrative 
procedure  provisions  in  5  U.S.C.  553,  it 
is  found  upon  good  cause  that  notice  and 
other  public  procedure  with  respect  to 
the  amendments  are  impracticable,  un¬ 
necessary  and  contrary  to  the  public  in¬ 
terest,  and  good  cause  is  found  for  mak¬ 
ing  them  effective  less  than  30  days  after 
publication  in  the  Federal  Register. 

Done  at  Washington,  D.C.,  this  27th 
day  of  October  1972. 

G.  H.  Wise, 

Acting  Administrator,  Animal  and 
Plant  Health  Inspection  Service. 

[FR  Doc.72-18829  Piled  ll-2-72;8;49  am) 


PART  82— EXOTIC  NEWCASTLE  DIS¬ 
EASE;  AND  PSITTACOSIS  OR  ORNI¬ 
THOSIS  IN  POULTRY 

Release  of  Areas  Quarantined 

Pursuant  to  the  provisions  of  sections 
1,  2,  3,  and  4  of  the  Act  of  March  3, 
1905,  as  amended,  sections  1  and  2  of 
the  Act  of  February  2,  1903,  as  amended, 
sections  4,  5, 6,  and  7  of  the  Act  of  May  29, 
1884,  as  amended,  and  sections  3  and  11 
of  the  Act  of  July  2,  1962  (21  U.S.C.  Ill, 
112,  113,  115,  117,  120,  123,  124,  125,  126, 
134b,  134f),  Part  82,  Title  9,  Code  of 
Federal  Relations,  is  hereby  amended 
in  the  following  respects: 

In  §  82.3,  in  paragraph  (a)  (1)  relating 
to  the  State  of  California,  in  subdivi¬ 
sion  (iv)  relating  to  Orange  County,  (a) 
is  deleted,  and  subdivisions  (i)  relating 
to  Ventura  County  and  (iU)  relating  to 
Riverside  and  San  Bemadino  Counties 
are  amended  to  read: 

(a)  •  •  • 

(1)  California,  (i)  That  portion  of 
Ventura  County  bounded  by  a  line  be¬ 
ginning  at  the  Junction  of  the  north  bank 
of  the  Santa  Clara  River  and  the  Pacific 
Ocean:  thence,  following  the  north  bank 
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of  the  Santa  Clara  River  in  a  generally 
northeasterly  direction  to  the  Ventura- 
Los  Angeles  County  line;  thence,  follow¬ 
ing  the  Ventura-Los  Angeles  County  line 
in  a  southeasterly,  then  generally  south¬ 
westerly  direction  to  its  junction  with 
U.S.  Highway  101;  thence,  following  U.S. 
Highway  101  in  a  generally  northwest¬ 
erly  direction  to  its  junction  with  the 
north  bank  of  the  Santa  Clara  River. 

•  •  •  •  • 

(iii)  That  portion  of  San  Bernardino 
and  Riverside  Counties  bounded  by  a  line 
beginning  at  the  junction  of  the  San  Ber- 
nardino-Los  Angeles  County  line  and  the 
dividing  line  between  T.  2  N.  and  T.  1 
N.  of  the  San  Bernardino  base  line; 
thence,  following  the  dividing  line  be¬ 
tween  T.  2  N.  and  T.  1  N.  in  an  easterly 
direction  to  the  San  Bernardino  merid¬ 
ian  in  San  Bernardino  Coimty;  thence, 
following  the  San  Bernardino  meridian 
in  a  southerly  direction  to  the  San  Ber- 
nardino-Riverside  Coimty  line;  thence, 
following  the  San  Bemardino-Riverside 
County  line  in  an  easterly  direction  to  the 
dividing  line  between  R.  3  E.  and  R.  4  E. 
of  the  San  Bernardino  meridian  in  San 
Bernardino  County;  thence,  following  the 
dividing  line  between  R.  3  E.  and  R.  4 
E.  in  a  southerly  directiMi  to  the  dividing 
line  between  T.  6  S.  and  T.  7  S.  of  the 
San  Bernardino  base  line;  thoice,  follow¬ 
ing  the  dividing  line  between  T.  6  S.  and 
T.  7  S.  in  a  westerly  direction  to  the  di¬ 
viding  line  between  R.  2  W.  and  R.  3  W. 
of  the  San  Bernardino  meridian;  thence, 
following  the  dividing  line  between  R. 

2  W.  and  R.  3  W.  in  a  southerly  direction 
to  the  dividing  line  between  T.  7  S.  and  T. 

8  S.  of  the  San  Bernardino  base  line; 
thence,  following  the  dividing  line  be¬ 
tween  T.  7  S.  and  T.  8  S.  in  a  westerly 
direction  to  the  dividing  line  between  R. 

3  W.  and  R.  4  W.  of  the  San  Bernardino 
meridian;  thence,  following  the  dividing 
line  between  R.  3  W.  and  R.  4  W.  in  a 
northerly  direction  to  the  dividing  line 
between  T.  7  S.  and  T.  6  S.  of  the  San 
Bernardino  base  line;  thence,  following 
the  dividing  line  between  T.  7  S.  and  T. 
6  S.  in  an  easterly  direction  to  the  west¬ 
ern  edge  of  U.S.  Highway  395;  thence, 
following  the  western  edge  of  U.S.  High¬ 
way  395  in  a  northwesterly  direction  to 
the  Riverside-San  Bernardino  County 
line ;  thence,  following  the  Riverside-San 
Bernardino  County  line  in  a  westerly, 
then  southwesterly  direction  to  the  junc¬ 
tion  of  the  Riverside-San  Bernardino- 
Orange  County  Imes;  thence,  following 
the  San  Bemardino-Orange  County  line 
in  a  northwesterly  direction  to  the  junc¬ 
tion  of  the  San  Bemardino-Orange-Los 
Angeles  County  lines;  thence,  following 
the  San  Bemardino-Los  Angeles  County 
line  in  a  northeasterly  direction  to  its 
junction  with  the  dividing  line  between 
T.  2  N.  and  T.  1  N.  of  the  San  Bema- 
dino  base  line. 

•  •  •  •  • 

(Secs.  4-7,  23  Stat.  32,  as  amended;  secs.  1 
and  2,  32  Stat.  791-792,  as  amended;  secs.  1-4, 
33  Stat.  1264,  1265,  as  amended;  sections  3 
and  11,  76  Stat.  130,  132;  21  U.S.C.  111-113, 
116,  117,  120,  123-126,  134b,  134f:  29  PJl. 
16210,  as  amended;  36  F.R.  20707,  21529, 
21530,  37  P.R.  6327,  6505) 


Effective  date.  The  foregoing  amend¬ 
ment  shall  become  effective  upon  issu¬ 
ance. 

The  amendment  excludes  portions  of 
Ventura,  Riverside,  Orange,  and  San  Ber¬ 
nardino  Counties  in  California  from  the 
areas  quarantined  because  of  exotic  New¬ 
castle  disease.  Therefore,  the  restrictions 
pertaining  to  the  interstate  movement  of 
poultry,  mjmah,  and  psittacine  birds,  and 
birds  of  all  other  species  under  any  form 
of  confinemmt,  and  their  carcasses  and 
parts  thereof,  and  certain  other  articles 
from  quarantined  areas,  as  contained  in 
9  CFR  Part  82,  as  amended,  will  not  apply 
to  the  excluded  areas,  but  will  continue 
to  apply  to  the  quarantined  areas  de¬ 
scribed  in  §  82.3.  Flirther,  the  provisiMis 
of  the  regulations  relating  to  movements 
from  nonquarantined  areas  apply  with 
respect  to  the  dequarantined  areas. 

The  amendment  relieves  certain  re¬ 
strictions  presently  imposed  but  no 
longer  deemed  necessary  to  prevent  the 
spread  of  exotic  Newcastle  disease,  and 
must  be  made  effective  immediately  to 
be  of  maximum  benefit  to  affected  per¬ 
sons.  It  does  not  appear  that  public  par¬ 
ticipation  in  this  rule  making  proceed¬ 
ing  would  make  additional  relevant  in¬ 
formation  available  to  this  Department. 
Accordingly,  under  the  administrative 
procedure  provisiims  in  5  U.S.C.  553,  It 
is  found  upon  good  cause  that  notice  and 
other  public  procedure  with  respect  to 
the  amendment  are  impracticable  and 
unnecessary,  and  good  cause  Is  found  for 
making  the  amendment  effective  less 
than  30  days  after  publication  in  the 
Federal  Register. 

Done  at  Washington,  D.C.,  this  27th 
day  of  October  1972. 

G.  H.  Wise. 

Acting  Administrator,  Animal 
and  Plant  Health  Inspection 
Service. 

IFR  Doc.72-18830  Piled  ll-2-72;8:49  am] 

Title  13— BUSINESS  CREDIT 
AND  ASSISTANCE 

Chapter  I — Small  Business 
Administration 

(Arndt.  1] 

PART  115— SURETY  BOND 
GUARANTEE 

Fees 

On  September  2,  1972,  there  was  pub¬ 
lished  in  the  Federal  Register  (37  FJl. 
17980)  a  notice  that  the  Small  Business 
Administration  proposed  to  change  the 
fee  structure  of  the  Surety  Bond  Guar¬ 
antee  Program  by  amending  Part  115 
of  Chapter  I  of  Title  13  of  the  Code  of 
Federal  Regulations,  §  115.7.  Interested 
parties  were  given  30  days  in  which  to 
submit  written  comments,  suggestions, 
or  objections  regarding  the  proposed 
amendment.  No  objections  have  been  re¬ 
ceived,  and  the  proposed  amendment  Is 
hereby  adopted  without  change  and  is 
set  forth  below. 


§115.7  Cuaraiiler  fees. 

(a)  An  applicant  small  business  con¬ 
cern,  being  required  to  provide  a  bond 
for  performance  or  payment  equivalent 
to  100  percent  of  the  contract  price  shall 
pay  to  SBA  a  guarantee  fee  of  0.2  per¬ 
cent  of  the  contract  price  upon  obtaining 
the  contract. 

(b)  An  applicant  small  business  con¬ 
cern,  being  required  to  provide  a  bond 
for  performance  or  payment  of  less  than 
100  percent  of  the  contract  price  shall 
pay  the  SBA  a  guarantee  fee  of  0.2  per¬ 
cent  of  the  contract  price  or  an  amount 
equal  to  20  percent  of  the  premium 
charged  by  the  surety,  whichever  is  less, 
upon  obtaining  the  contract. 

(c)  The  surety  company  shall  pay  to 
SBA  a  guarantee  fee  of  10  percent  of 
Its  bond  premium. 

Effective  date.  This  amendment  shall 
be  effective  as  of  November  1,  1972. 

Thomas  S.  Kleppe, 
Administrator. 

(PR  Doc.72-18839  PUed  ll-2-72;8:50  am] 

Title  14— AERONAUTICS 
AND  SPACE 

Chapter  I — Federal  Aviation  Adminis¬ 
tration,  Department  of  Transportation 

(Airworthiness  Docket  No.  72-WE-8-Al>; 
Arndt.  39-1549] 

PART  39— AIRWORTHINESS 
DIRECTIVES 

Beech  Aircraft  With  Volpar  Tricycle 
Landing  Gears 

Beech  Models  C-45G.  TC-45G,  C-45H, 
TC-45H.  TC-45J  (SNB-5).  RC-45J 
(SNB-5P) ,  D18C,  D18S.  E18S,  E18S-9700, 
G18S.  H18,  JRB-6.  3N,  3NM,  and  3TM 
aircraft  wi^  Volpar  tricycle  landing  gear 
(STC  SA4-1531.  STC  SAlllWE,  STC 
SA1832WE  or  any  other  STC  modifica¬ 
tion  incorporating  the  provisions  of  this 
installation). 

Amendment  39-1494  (37  F.R.  15421), 
AD  72-16-2,  provides,  inter  alia,  proce¬ 
dures  for  the  inspection  and  modification 
of  the  Beech  main  landing  gear  cylinder 
and  top  brace  assembly,  P/N  404-188406, 
for  airplanes  with  Volpar  trigear  which 
do  not  incorporate  the  Volpar  P/N  859 
strap  reinforcement.  After  Issuing 
Amendment  39-1494,  the  agency  deter¬ 
mined  that  inspection  and  modification 
of  the  main  landing  gear  cylinder  and 
top  brace  assembly  can  be  accomplished 
without  complete  disassembly  of  the 
main  landing  gear  shock  strut.  There¬ 
fore,  paragraph  3  of  the  AD  is  being 
amended  to  provide  procedures  for  the 
inspection  and  modification  of  the  main 
landing  gear  cylinder  and  top  brace  as¬ 
sembly  with  the  main  landing  gear 
shock  strut  assembled. 

Since  this  amendment  relieves  a  re¬ 
striction  and  imposes  no  additional  bur¬ 
den  on  any  person,  notice  and  public 
procedure  hereon  are  unnecessary  and 


FEDERAL  REGISTER,  VOL.  37,  NO.  213 — FRIDAY,  NOVEMRER  3,  1972 


RULES  AND  REGULATIONS 


2.‘]!19 


the  amendment  may  be  made  effective  in 
less  than  30  days. 

In  consideration  of  the  foregoing,  and 
pursuant  to  the  authority  delegate  to 
me  by  the  Administrator  (31  F.R.  13697), 
§  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations,  Amendment  39-1494  (37 
F.R.  15421),  AD  72-16-2  is  amended  as 
follows: 

Amend  paragraph  3  to  read: 

3.  Main  landing  gear  cylinder  and  top 
brace  assembly: 

a.  For  airplanes  with  Volpar  trigear  which 
do  not  Incorporate  the  Volpar  P/N  859  strap 
reenforcement  on  Beech  main  landing  gear 
cylinder  and  top  brace  assembly  P/N  404- 
188406,  inspect  the  cylinder  and  t(^  brace 
assembly  for  cracks  within  50  hours’  time  In 
service  after  the  effective  date  of  this  amend¬ 
ment  to  AD  72-16-2,  unless  already  accom¬ 
plished.  For  inspection  purposes  accomplish 
the  following: 

(1)  Support  aircraft  on  Jacks. 

(2)  Remove  main  wheel  and  brake  as¬ 
sembly. 

(3)  Remove  main  landing  gear  shock  strut 
assembly  from  aircraft. 

(4)  Clean  surfaces  and  Inspect  the  cylin¬ 
der  and  top  brace  assembly  for  cracks  using 
magnetic  particle  Inspection  method  per 
MIL-I-6868  or  dye  penetrant  Inspection 
method  "C”,  type  II,  per  MIL-I-6866. 

b.  If  cracks  are  found  by  the  inspections 
per  paragraph  3a  above,  repair  In  accordance 
with  FAR  Part  43  prior  to  accomplishing 
modification  per  paragraph  3c  below. 

Note:  The  repair  is  restricted  to  the  areas 
shown  on  the  attached  Figure  No.  2.  If 
cracks  are  found  in  areas  other  than  shown, 
disassembled  shock  strut  and  replace  cylinder 
and  top  brace  assembly  as  follows: 

( 1 )  Release  air  charge  and  remove  AN  6286 
valve  from  main  landing  gear  shock  strut. 

(2)  Remove  the  following  components  from 
shock  strut: 

(a)  Cylinder  cap  assembly  P/N  414-188438. 

(b)  Bracket  P/N  709. 

(c)  Torque  links  P/N  738  and  P/N  706. 

(3)  Drain  oil  from  the  cylinder. 

(4)  Remove  the  AN  365-820  nut  from  the 
lower  end  of  the  piston  at  the  P/N  426  fork. 

Note:  Care  must  be  taken  to  avoid  shear¬ 
ing  the  roll  pin  installed  on  the  E-Q-H18 
aircraft  metering  rod  assembly.  Use  a  %-lnch 
socket  to  hold  the  upper  end  of  the  metering 
rod.  On  C-45  and  D18  aircraft,  a  slotted 
screw  driver  Is  used  to  hold  the  metering 
rod. 

(5)  Remove  the  P/N  426  fork  from  the  pis¬ 
ton  by  pressing  off.  Heat  may  be  used  on  the 
fork  to  facilitate  removal.  Heat  to  a  maximum 
of  300*  F.,  to  350*  F. 

(6)  Remove  the  P/N  275  stud  from  the 
bottom  of  the  piston  and  slide  piston,  meter¬ 
ing  rod,  inner  cylinder,  and  seals  from  the 
outer  cylinder  assembly. 

(7)  Reverse  the  above  procedure  for  the 
assembly  of  shock  strut  using  a  cylinder  and 
top  brace  assembly  that  has  been  inspected 
and  modified  in  accordance  with  paragraph 
3c  below. 


(8)  Complete  a  landing  gear  operational 
check  before  returning  the  aircraft  to  service. 

Caution:  (a)  The  AN  936-816  lock  washer 
should  be  Installed  on  to  the  threaded  por¬ 
tion  of  the  metering  rod  between  the  P/N 
275  stud  and  the  base  of  the  piston. 

(b)  The  AN  6227-7  “O”  ring  should  be  In¬ 
stalled  In  groove  on  metering  rod  before  in¬ 
stallation  in  the  piston. 

(c)  The  426  fork  should  not  be  driven  or 
pressed  on  to  piston  with  the  AN  365  nut. 
Heat  should  be  used  on  the  P/N  426  fork. 
Cool  piston  with  Ice  to  allow  slide  fit,  then 
torque  AN  365  nut  in  place  on  stud. 

c.  If  no  cracks  are  found  by  the  inspec¬ 
tions  per  paragraph  3a  above,  modify  clylnder 
and  top  brace  assembly  with  Volpar  P/N  859 
strap  reinforcement  prior  to  further  flight 
In  accordance  with  the  attached  figure  No.  1. 

Note:  Following  the  installation  of  the 

I 


reinforcement,  reinspect  the  top  brace  assem¬ 
bly  for  cracks  using  magnetic  particle  in¬ 
spection  method  per  MIIx-I-6868.  If  cracks 
are  found,  repair  In  accordance  with  FAR 
Part  43  prior  to  further  flight. 

This  amendment  becomes  effective  No¬ 
vember  3,  1972. 

(Secs.  313(a),  601,  603,  Federal  Aviation  Act 
of  1958,  49  U.S.C.  1354(a),  1421,  1423;  sec. 
6(c),  Department  of  Transportation  Act,  49 
U.S.C.  1655(c)) 

Issued  in  Los  Angeles,  Calif.,  on  Octo¬ 
ber  24,  1972. 

William  R.  Krieger, 

Acting  Director, 

FAA  Western  Region. 


5. 

k 


After  lilsldlng,  Paint  Nan-Plated  Ueld  Areas  with 
Zinc  Chromate  end  then  Aluminum  Lacquer* 

Hallarc  Ueld  la.aoeordanoe  vlth  .the  reqalxeaents  of  FAS  43* 
Before  Ueldlngi  Remove  Cadmium  Plating  in  Areas 
to  be  Uelded* 

Magnetic  Particle  Inspect  l»04-18St06  Cylinder  4 
Top  Brace  Aeat  Per  Hil-I-6S6a  Before  and  After 
Ueldlng. 

Plsasaembls  fleech  414-188400-1  or  404-188400-600/-601 
Shock  Absorber  Aaay  to  Obtain  404-188406  Cylinder 
Top  Brace  Aaay* 

Part  of  Original  Airplane*  Not  Furnished  with  Kit* 
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IPR  Doc.72-18663  Filed  ll-2-72;8:45  am) 


[Airspace  Docket  No.  72  -PC-31 

PART  71 — DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND  RE- 
PORTING  POINTS 

Alteration  of  Control  Zone  Extension 

On  September  12,  1972,  a  notice  of 
proposed  rule  making  was  published  in 
the  Federal  Register  <37  F.R.  18472) 
stating  that  the  Federal  Aviation  Ad¬ 
ministration  proposed  an  amendment  to 
Part  71  of  the  Federal  Aviation  Regu¬ 
lations  that  would  increase  the  Guam 
<NASAgana)  control  zone  extension. 

Interested  per.sons  were  afforded  an 
opportunity  to  participate  in  the  pro¬ 
posed  rule  making  through  the  submis¬ 
sion  of  comments.  No  objections  were 
received. 

In  consideration  of  the  foregoing.  Part 
71  of  the  Federal  Aviation  Regulations 
is  amended,  effective  0901  G.m.t.,  De¬ 
cember  6,  1972,  as  hereinafter  set  forth. 

Guam  Island  (NAS  Acana) 

Within  a  5-mile  radius  of  NAS  Agana 
(latitude  13‘29’(X)”  N.,  longitude  144*47'00" 
E  );  within  4  miles  each  side  of  Agana 
VORTAC  244*  R.  (245*  T.),  extending  from 
the  5-mile  radius  zone  to  8  miles  southwest 
of  the  VORTAC,  and  within  1.5  miles  each 


side  of  the  Guam  RBN  046'  T.  bearing,  ex¬ 
tending  from  the  5-mile  radius  zone  to  2 
miles  northeast  of  the  RBN. 

(Sec.  307(a),  Federal  Aviation  Act  of  1958, 
49  UB.C.  1348(a);  sec.  6(c),  Department  of 
Transportation  Act,  49  U.S.C.  1655(c) ) 

Issued  in  Honolulu,  Hawaii,  on  Octo¬ 
ber  25, 1972. 

John  H.  Hilton, 

Acting  Director, 
Pacific- Asia  Region. 
|FR  Doc.72-18798  Filed  ll-2-72;8:46  am) 

I  Airspace  Docket  No.  72-SW-181 

PART  75 — ESTABLISHMENT  OF  JET 
ROUTES  AND  AREA  HIGH  ROUTES 

Alteration  of  Jet  Route  Segments 

Correction 

In  F.R.  Doc.  72-16900  appearing  on 
page  20807  in  the  issue  for  Wednesday, 
October  4,  1972,  the  following  changes 
should  be  made : 

1.  The  sixth  line  of  paragraph  b. 
should  be  followed  by  a  closing  quota¬ 
tion  mark. 

2.  The  fourth  line  of  paragraph  c.. 
now  reading  ‘Orleans,  La.,  via”  and  sub¬ 
stitute  ‘‘Hous-’,  should  read  'Orleans, 
La.,  via”  and  substitute  “(Hous-’, 


Title  21— FOOD  AND  DRUGS 

Chapter  I — Food  and  Drug  Adminis¬ 
tration,  Department  of  Health,  Ed¬ 
ucation,  and  Welfare 

SUBCHAPTER  C — DRUGS 

PART  135c— NEW  ANIMAL  DRUGS 
IN  ORAL  DOSAGE  FORMS 

Sulfamethazine 

The  Commissioner  of  Food  and  Drugs 
has  evaluated  evaluated  a  supplemental 
new  animal  drug  application  (32-378V) 
filed  by  Norden  Laboratories,  Lincoln, 
Nebr.  68501,  proposing  revised  labeling 
regarding  the  safe  and  effective  use  of 
sulfamethazine  boluses  by  deleting  refer¬ 
ence  to  “sustained-release”.  The  supple¬ 
mental  application  is  approved. 

Therefore,  pursuant  to  provisions  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sec.  512(i).  82  Stat.  347;  21  U.S.C. 
360b(i) )  and  under  authority  delegated 
to  the  Commissioner  (21  CFR  2.120), 
§  135c. 10  Sulfamethazine  is  amended  in 
paragraph  (d)  in  the  table  under  the 
“Limitations”  column  by  deleting  the 
words  “sustained-release”  and  by  insert¬ 
ing  following  the  word  “bolus”  the  word 
“form”,  and  by  deleting  the  phrase  “for 
use  by  or  on  the  order  of  a  licensed 
veterinarian”  and  substituting  therefore 
the  phrase  “Federal  law  restricts  this 
drug  to  use  by  or  on  the  order  of  a  li¬ 
censed  veterinarian”. 

Effective  date.  This  order  shall  become 
effective  upon  publication  in  the  Federal 
Register  (11-3-72). 

(Sec.  512(1),  82  Stat.  347;  21  U.S.C.  360b(l) ) 
Dated;  October  27,  1972. 

C.  D.  Van  Houweling, 
Director.  Bureau  of 
Veterinary  Medicine. 

[FR  Doc.72-18821  FUed  ll-2-72;8:60  am) 


Chapter  II — Bureau  of  Narcotics  and 
Dangerous  Drugs,  Department  of 
Justice 

PART  308— SCHEDULES  OF 
CONTROLLED  SUBSTANCES 

Exempt  Chemical  Preparations 

A  notice  was  published  in  the  Federal 
Register  of  August  29,  1972  (37  F.R. 
17478)  proposing  that  several  chemical 
preparations  containing  controlled  sub¬ 
stances  be  granted  the  exemptions  pro¬ 
vided  for  in  §  308.24  of  Title  21  of  the 
Code  of  Federal  Regulations.  All  in¬ 
terested  persons  were  invited  to  submit 
objections  or  comments  on  the  proposal 
within  30  days  after  publication.  No  ob¬ 
jections  or  comments  have  been  received. 
However,  one  entry  was  erroneously 
made  and  has  been  deleted  for  republica¬ 
tion  at  a  later  date. 

Therefore,  under  the  authority  vested 
in  the  Attorney  General  by  sections  301 
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and  501(b)  of  the  Comprehensive  Drug 
Abuse  Prevention  and  Control  Act  of 
1970  (21  U.S.C.  821  and  871(b))  and  re- 
delegated  to  the  Director  of  the  Bureau 
of  Narcotics  and  Dangerous  Drugs  by 
5  0.100  of  Title  28  of  the  Code  of  Federal 
Regulations,  the  Director  hereby  orders 
that  Part  308  of  Title  21  of  the  Code  of 


Title  29— LABOR 

Subtitle  A — Office  of  the  Secretary  of 
Labor 

PART  20— OCCUPATIONAL  TRAIN¬ 
ING  OF  UNEMPLOYED  PERSONS 

Effective  Period  of  Program 

Public  Law  92-277  extended  title  II  of 
the  Manpower  Development  and  Train¬ 
ing  Act  for  1  year,  from  June  30,  1972,  to 
June  30,  1973,  and  removed  the  provi¬ 
sion  which  limited  expenditures  under 
title  II  to  the  6 -month  period  following 
the  expiration  of  authority  under  title 
II.  Section  20.2,  Title  29,  Code  of  Federal 
Regulations,  is  being  amended  to  con¬ 
form  to  Public  Law  92-277,  and  is 
amended  to  read  as  follows: 

§  20.2  EfTerlive  period  of  program. 

No  commitment  of  funds  shall  be  made 
pursuant  to  the  authority  conferred  upon 
the  Secretary  under  title  II  of  the  Act 
after  June  30, 1973,  unless  by  Act  of  Con¬ 
gress  the  Act  is  extended  beyond  that 
date. 

(Sec.  207,  76  Stat.  29, 42  U.S.C.  2587) 

Signed  at  Washington,  D.C.,  this  26th 
day  of  October  1972. 

Malcolm  R.  Lovell, 
Assistant  Secretary  for  Manpower. 
(PR  Ooc.72-18869  PUed  11-2-72:8:52  am] 


Federal  Regulations  be  amended  as  fol¬ 
lows: 

By  amending  S  308.24 (i)  by  adding  the 
following  exempt  chemical  preparations: 

§  308.2 1  F..xenipt  chemical  prepara¬ 
tion  •«. 

♦  •  •  *  * 

(i>  *  *  * 


Title  32-NATIONAL  DEFENSE 

Chapter  XVI — Selective  Service 
System 

PART  1631— ALLOCATION  OF 
INDUCTIONS 

Action  of  Local  Board  Upon  Receipt 
of  Allocation 

Whereas,  on  September  30,  1972,  the 
Director  of  Selective  Service  published 
a  Notice  of  Proposed  Amendments .  to 
Selective  Service  Regulations  (37  F.R. 
20577) ,  of  September  30, 1972;  and 

Whereas  such  publication  complied 
with  the  publication  requirement  of  sec¬ 
tion  13(b)  of  the  Military  Selective  Serv¬ 
ice  Act  (50  App.  U.S.C.  sections  451 
et  seq.)  in  that  more  than  30  days  have 
elapsed  subsequent  to  such  publication 
during  which  period  comments  from  the 
public  have  been  received  and  consid¬ 
ered  :  and  I  certify  that  I  have  requested 
the  views  of  officials  named  in  section 
2(a)  of  Executive  Order  11623  and  none 
of  them  has  timely  requested  that  the 
matter  be  referred  to  the  President  for 
decision. 

Now  therefore  by  virtue  of  the  author¬ 
ity  vested  in  me  by  the  Military  Selective 
Service  Act,  as  amended  (50  App.  U.S.C. 
sections  451  et  seq.)  and  Executive  Order 
11623  of  October  12,  1971,  the  Selective 
Service  Regulations,  constitution  a  por¬ 


tion  of  Chapter  XVI  of  Title  32  of  the 
Code  of  Federal  Regulations,  are  hereby 
amended,  effective  11:59,  e.s.t.,  on  No¬ 
vember  4,  1972,  as  follows: 

Section  1631.6(c)  (2)  (il)  is  amended 
to  read  as  follows: 

§  1631.6  Anion  by  Iwal  board  upon  re- 
roipl  of  alloration. 
***** 

(C)  *  *  • 

(2)  ♦  •  * 

(ii)  1971  and  later  years.  In  the  cal¬ 
endar  year  1971  and  each  calendar  year 
thereafter,  nonvolunteers  in  Class  1-A, 
Class  1-A-O,  Class  1-0  or  Class  1-H 
who  prior  to  January  of  each  such  cal¬ 
endar  year  have  attained  the  age  of  19 
years  but  not  of  20  years  and  nonvol- 
vmteers  who  prior  to  January  1  of  each 
such  calendar  year  have  attained  the  age 
of  19  but  not  of  26  years,  who  do  not 
qualify  for  the  Extended  Priority  Selec¬ 
tion  Group  as  defined  in  subparagraph 
(1)  or  a  lower  priority  selection  group 
as  defined  in  subparagraph  (3),  and  who 
during  that  year  are  classified  into  Class 
1-A,  Class  1-A-O,  Class  1-0  or  Class 
1-H. 

*  *  *  «  « 

Byron  V.  Pepitone, 
Acting  Director. 

October  31, 1972. 

[FR  Doc.72-18851  FUed  11-2-72:8:45  am] 


Title  33— NAVIGATION  AND 
NAVIGABLE  WATERS 

Chapter  I — Coast  Guard, 
Department  of  Transportation 
SUBCHAPTER  J — BRIDGES 
[COD  72-213RI 

part  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

White  River,  Ark. 

This  amendment  revokes  the  regula¬ 
tion  for  the  Missouri  and  Arkansas  Rail¬ 
road  Bridge,  mile  172.2,  White  River, 
near  Georgetown,  Ark.,  because  this 
bridge  has  been  removed. 

Accordingly,  Part  117  of  Title  33  of  the 
Code  of  Federal  Regulations  is  amended 
by  revoking  §  117.583. 

(Sec.  5,  28  Stat.  362,  as  amended,  sec.  6(g) 
(2),  80  Stat.  937:  33  U.S.C.  499,  49  U.S.C. 
1655(g)(2):  49  CFR  1.46(c)  (5),  33  CFR  1.05- 
1(C)(4)) 

Effective  date.  This  revision  shall  be¬ 
come  effective  on  the  date  of  publication 
in  the  Federal  Register  (11-3-72). 

Dated:  October  26, 1972. 

J.  D.  McCann, 

Captain.  U.S.  Coast  Guard,  Act¬ 
ing  Chief,  Office  of  Marine 
Environment  and  Systems. 

(FR  Doc.72-18844  Filed  11-2-72:8:45  am] 


Mimufactnrer  or 
supplier 


Product  name  and  supplier’s  cululog 
number 


Form  of  product 


Date  of 
application 


Cordl.s  Lalioratorlos _ Barbltal-Acetutc  Buffer,  Powder  709-317. 

Do .  CountcreleetrophorcsLs,  Plates  CEP  I 

709-304. 

Do .  Counterelectropliorc-sls,  Plates  CEP  II 

709-308. 

Do .  Countwelcctrophoresls,  Plates  CEP  III 

709-306. 

Do .  Countereloctrophoresls,  Plates  CEP  IV 

70SF307. 

Do .  Counterelectrophoresis,  Plates  CEP  I 

Do .  Countereicctrophoresls,  Plates  CEP  II 

709-3-,i6. 

Do .  Counterelectrophoresls,  Plates  CEP  III 

709-328. 

Do .  Counterelectrophoresls,  Plates  CEP  IV 

709-327. 

Do .  OVB>+  Buffer.  783-037 . 

Do .  Glucose— t»VB»r  Buffer,  783-016 . 

Do .  EDTA  (0.04M)—OVB  Buffer,  783-034.. 

Do .  EDTA  (O.OIM)— QVB  Buffer,  753-031 . . 

1)0 . 8X  Isotoiilc  Veronal  Buffer . 


PiiekaKe:  20  enveloiM-s  -10.08  7-27—72 

grams  i>or  envelo(M‘. 

Package:  8  plates  -  18  ml.  per  7-27—72 

plate. 

Package:  8  platis  -18  ml.  per  7-27-72 

plate. 

Package:  6  plates  -18  ml.  per  7-27-72 

pIaU>. 

Package:  8  plates  18  ml.  per  7  27-72 

plate. 

Package:  10  pl:»tes  -^8.8  ml.  per  7  27-72 
plate. 

P.tekage:  10  plates  8.8  ml.  per  7  27-72 
plate. 

Package;  10  plait's— 8.8  ml.  per  7  27-72 
plate. 

PiK-kage:  10  plates  8.5  ml.  per  7-27-72 
plitto. 

Bottle:  50  ml .  7  27-72 

Bottle:  50  ml .  7  27-72 

Bottle;  8  ml .  7-27-72 

Bottle:  5  ml .  7  27-72 

Bottle;  1000  ml . .  7-27-72 


Effective  date.  This  order  is  effective  upon  the  date  of  its  publication  in  the 
Federal  Register  (11-3-72). 

Dated:  October  30, 1972. 

John  E.  Ingersoll, 
Director,  Bureau  of 
Narcotics  and  Dangerous  Drugs. 

(FR  Doc.72-18823  Filed  11-2-72:8:50  am] 
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SUBCHAPTER  K— SECURITY  OF  VESSELS 
[COD  72-194R] 

PART  121— SPECIAL  VALIDATION 

ENDORSEMENT  FOR  EMERGENCY 

SERVICE  FOR  MERCHANT  MARINE 

PERSONNEL 

SUCCHAPTER  L — SECURITY  OF  WATERFRONT 
FACIUTIES 

PART  125 — IDENTIFICATION  CRE¬ 

DENTIALS  FOR  PERSONS  REQUIR¬ 
ING  ACCESS  TO  WATERFRONT  FA- 

CILITIES  OR  VESSELS 

Revocation  of  Standard 

The  amendments  in  this  document  to 
the  security  regulations  revoke  one  of  the 
standards  that  the  Coast  Guard  uses  to 
determine  whether  or  not  an  applicant 
for  a  special  validation  endorsement  for 
emergency  service,  or  a  holder  of  such 
endorsement,  may  be  precluded  from  a 
determination  that  his  character  and 
habits  of  life  are  such  to  warrant  the 
belief  that  his  presence  on  board  vessels 
of  the  United  States  would  not  be  inimi¬ 
cal  to  the  security  of  the  United  States. 
This  standard  is  contained  in  §§  121.03 
<e)  and  125.19(e)  of  Title  33,  Code  of 
Federal  Regulations,  and  concerns  mem¬ 
bership  in,  or  affiliation  or  sympathetic 
association  with  any  foreign  or  domestic 
organization,  association,  movement, 
group,  or  combination  of  persons  desig¬ 
nated  by  the  Attorney  General  pursuant 
to  Executive  Order  10450,  as  amended. 

In  a  review  of  its  security  program,  the 
Coast  Guard  has  determined  that  the 
standard  contained  in  §§  121.03(e>  and 
125.19(e)  is  stated  in  indefinite  terms 
and  such  vagueness  does  not  fully  inform 
the  public  of  the  standard  to  be  applied. 
This  document  revokes  these  sections  as 
an  interim  measure  until  a  more  defini¬ 
tive  delineation  of  the  standard  to  be 
applied  is  proposed  in  the  Federal 
Register. 

Since  the  amendment  in  this  document 
contains  a  revocation  of  a  general  state¬ 
ment  of  policy,  the  exception  to  the 
notice  of  proposed  rule  making  con¬ 
tained  in  5  UJ5.C.  553(b)  (A)  applies,  and 
the  revocation  may  be  made  effective  in 
less  than  30  days,  as  authorized  by  5 
U5.C.  553(d)(2). 

In  consideration  of  the  foregoing. 
Chapter  1  of  Title  33,  Code  of  Federal 
Regulations  is  amended  as  follows: 

1.  By  revoking  paragraph  (e)  of 
!  121.03. 

2.  By  revoking  paragraph  (e)  of 
§  125.19. 

(Executive  Orders  10173,  10277,  and  10352,  3 
C711,  1949-53  Comp.,  pp.  356,  778,  and  873; 
sec.  6(b)(1).  80  Stat.  937;  49  UJ3.C.  1655(b) 
(1);  49  CPB  1.46(b)) 

Effective  date.  This  amendment  shall 
become  effective  an.  November  6, 1972. 

Dated:  October  27, 1972. 

C.  R.  Bender, 

Admiral.  U.S.  Coast  Guard. 

Commandant. 

|FR  Doc.72-18843  Piled  ll-2-72;8:45  am] 


Title  39— POSTAL  SERVICE 

Chapter  I — U.S.  Postal  Service 

SUBCHAPTER  N— PROCEDURES 

PART  951— PROCEDURE  GOVERNING 
THE  ELIGIBILITY  OF  PERSONS  TO 
PRACTICE  BEFORE  THE  POSTAL 
SERVICE 

PART  952— RULES  OF  PRACTICE  IN 
PROCEEDINGS  RELATIVE  TO  FALSE 
REPRESENTATION  AND  LOTTERY 
ORDERS 

PART  953 — RULES  OF  PRACTICE  IN 
PROCEEDINGS  RELATIVE  TO  MAIL- 
ABILITY 

PART  954 — RULES  OF  PRACTICE  IN 
PROCEEDINGS  RELATIVE  TO  THE 
DENIAL,  SUSPENSION  OR  REVOCA¬ 
TION  OF  SECOND-CLASS  MAIL 
PRIVILEGES 

PART  955 — RULES  OF  PRACTICE  BE¬ 
FORE  THE  BOARD  OF  CONTRACT 
APPEALS 

PART  957— RULES  OF  PRACTICE  IN 
PROCEEDINGS  RELATIVE  TO  DE¬ 
BARMENT  AND  SUSPENSION  FROM 
CONTRACTING 

PART  958— RULES  OF  PRACTICE  IN 
PROCEEDINGS  RELATIVE  TO  THE 
REFUSAL  TO  RENT  OR  RENEW  POST 
OFFICES  BOXES  AND  THE  CLOSING 
OF  POST  OFFICE  BOXES 

Change  of  Title  of  Hearing  Examiners; 
Miscellaneous  Amendments 

The  Judicial  Officer  pursuant  to  39 
CFR  222.2(b)  (5)  has  amended  the  rules 
of  procedure  before  the  Judicial  Officer 
codified  in  Parts  951-955,  957,  and  958. 
The  amendments  reflect  the  change  of 
the  title  “hearing  examiner”  to  “Admin¬ 
istrative  Law  Judge”  in  Part  930  of  the 
Civil  Service  Commission’s  regulations 
(5  cm  Part  930)  and  amendments  to 
the  organizaticxi  regulations  of  the  Postal 
Service  published  in  the  daily  issue  of 
September  27.  1972  (37  F.R.  20167).  An 
amendment  to  S  957.9  conforms  termi¬ 
nology  in  that  section  to  terminology 
used  elsewhere  in  postal  regulations. 

The  amendments  made  by  the  Judicial 
Officer  are  set  out  below  and  are  effective 
upcm  publication  in  the  Federal  Reg¬ 
ister  (11-3-72). 

(39  UB.C.  204,  401,  404) 

Roger  P.  Craig, 
Deputy  General  Counsel. 
Adam  G.  Wenchel, 
Judicial  Officer. 

The  rules  of  practice  before  the  Ju¬ 
dicial  Officer  are  amaided  as  follows: 

1.  Section  952.17  is  amended  by  chang¬ 
ing  “Chief  Hearing  Examiner”  where  it 
appears  in  paragraph  (a)  to  “Chief  Ad¬ 
ministrative  Law  Judge”. 


2.  Section  953.11  is  amended  by  chang¬ 
ing  “Chief  Hearing  Examiner”  to  “Chief 
Administrative  Law  Judge.” 

3.  Section  954.14  is  amended  by  chang¬ 
ing  “Chief  Hearing  Examiner”  where  it 
appears  in  paragraph  (a)  to  “Chief  Ad¬ 
ministrative  Law  Judge.” 

4.  Section  955.1  is  amended  by  chang¬ 
ing  the  second  sentence  of  paragraph  (b) 
to  read:  “The  Board  is  composed  of  the 
Judicial  Officer  as  Chairman,  the  Chief 
Administrative  Law  Judge  and  one  other 
Administrative  Law  Judge  designated  by 
the  Chairman.” 

5.  Section  957.9  is  amended  by  striking 
out  “departmental  decision”  and  insert¬ 
ing  “Postal  Service  Decision”  in  lieu 
thereof. 

6.  Section  958.7  is  amended  by  chang¬ 
ing  “Chief  Hearing  Examiner”  to  “Chief 
Administrative  Law  Judge.” 

7.  Parts  951-954  and  958  are  amended 
by  changing  “hearing  examiner”  and 
“hearing  examiners”  wherever  those 
terms  appear  to  “Administrative  Law 
Judge”  and  “Administrative  Law 
Judges",  respectively. 

|FR  Doc.72-18852  Filed  ll-2-72;8:45  am| 

Title  41— PUBUC  CONTRACTS 
AND  PROPERTY  MANA6EMENT 

Chapter  1 14— Department  of  the 
Interior 

PART  114-26 — PROCUREMENT 
SOURCES  AND  PROGRAMS 

PART  114-38— MOTOR  EQUIPMENT 
MANAGEMENT 

Miscellaneous  Amendments 

Pursuant  to  the  authority  of  the  Sec¬ 
retary  of  the  Interior  contained  in  5 
U.S.C.  301  and  section  205(c),  63  Stat. 
390;  40  U.S.C.  486(c),  Subparts  114-26.4 
and  114-38.1  of  Chapter  114,  Title  41  of 
the  Code  of  Federal  Regulations  are 
amended  as  set  forth  below. 

These  amendments  shall  become  effec¬ 
tive  on  the  date  of  publication  in  the 
Federal  Register  (11-3-72). 

Charles  G.  Emile, 
Deputy  Assistant 
Secretary  of  the  Interior. 

October  30, 1972. 

Subpart  114—26.4 — Purchase  of  Items 

From  Federal  Supply  Schedule 

Contractors 

The  table  of  contents  for  Subpart 
114-26.4  is  amended  by  deleting  the 
reference  to  S  114-26.408-6,  Notice  to 
GSA  of  assignment  of  billing  codes  and 
billing  addresses. 

Section  114-26.406-4(b)  is  revised  to 
read  as  follows: 
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S  111-26.406-^  AdmInUlrative  control 
of  credit  cards. 

*  •  •  •  • 

(b)  The  head  ot  each  bureau  and 
office  shall  be  responsible  for  establish¬ 
ing  procedures  to  provide  for  the  admin¬ 
istrative  control  of  credit  cards  in  ac¬ 
cordance  with  the  guidelines  set  forth  in 
FPMR  101-26.406-4  (b). 

§  114-26.406-6  [Deleted] 

Section  114-26.406-6  is  deleted  in  its 
entirety. 

Subpart  114—38.1 — Reporting  Motor 
Vehicle  Data 

The  table  of  contents  for  Subpart  114- 
38.1  is  revised  to  provide  for  new  entries 
as  follows: 

Sec. 

114-38.100  Scope  of  subpart. 

114-38.101  Records. 

114-38.102  Preparation  of  Standard  Form 
82,  Agency  Report  of  Motor 
Vehicle  Data. 

114  -38. 102  1  Reporting  period  and  submis¬ 
sion. 

Authority:  The  provisions  of  this  Subpart 
114-38.1  issued  under  5  U.S.C.  301  and  section 
20S(c),  63  Stat.  390;  40  U.S.C.  486(c). 

Subpart  114-38.1  is  revised  to  read  as 
follows: 

§  114—38.100  .Scope  of  siibpurt. 

This  subpart  sets  forth  the  responsi¬ 
bility  of  each  bureau  and  office  for 
maintaining  inventory,  cost,  and  operat¬ 
ing  data  needed  for  the  management 
and  control  of  motor  vehicles  and  to  ful¬ 
fill  the  reporting  requirements  estab¬ 
lished  herein. 

§  114-38.101  Ketordx. 

(a)  Accounting  records.  The  head  of 
each  bureau  and  office  is  responsible  for 
the  development  and  maintenance  of 
motor  vehicle  cost  accounting  records, 
and  for  the  establishment  of  reporting 
procedures  to  insure  compliance  with 
the  requirements  of  FPMR  101-38.1  and 
this  Subpart  114-38.1. 

(b)  Utilization  records,  bureau-owned 
vehicles.  Heads  of  bui’eaus  and  offices 
shall  establish  procedures  to  insure  that: 

( 1 )  Records  are  maintained  to  reflect 
utilization  data  (miles  or  hours  operated ) 
cm  an  individual  motor  vehicle  basis. 

(2)  Utilization  data  are  recorded  each 
day  a  vehicle  is  operated.  Data  covering 
two  or  more  short  trips  during  a  single 
day  may  be  combing  to  record  total 
utilization  during  that  particular  day. 

(3)  The  utilization  record  of  each 
motor  vehicle  is  analyzed  not  less  fre¬ 
quently  than  once  each  year  by  appro¬ 
priate  management  officials,  and 

(4)  Any  necessary  followup  action  is 
taken  promptly  to  achieve  maximum 
effective  utilization  at  the  minimum 
cost. 

(c)  Utilization  records,  interagency 
motor  pool  vehicles.  Utilization  records 
on  interagency  motor  pool  vehicles  shall 
be  recorded  and  reported  in  accordance 
with  instructions  issued  by  OSA  regional 
offices  and  individual  motor  pools. 


(d)  Operator’s  record.  Form  DI-120, 
Operator’s  Record,  may  be  used  for  re¬ 
cording  utilization  data  prescribed  in 
IPMR  114-S8.103(b).  This  form  is  avail¬ 
able  on  requisition  frmn  the  Branch  of 
Supply,  Division  of  General  Services, 
Office  of  Management  Operations,  Wash¬ 
ington,  D.C. 

§  114—38.102  IVcparatiun  of  Slandartl 
Form  82,  Agency  Report  of  Motor 
Vehicle  Data. 

Each  bureau  and  office  which  owns 
and/or  rents  motor  vehicles  shall  pre¬ 
pare  and  submit  a  consolidated  Stand¬ 
ard  Form  82,  Agency  Report  of  Motor 
Vehicle  Data.  Only  the  applicable  por¬ 
tions  of  Standard  Form  82  need  to  be 
completed  if  a  bureau  or  office  operates 
only  rental  vehicles.  Section  II  is  to  be 
completed  only  by  those  bureaus  hav¬ 
ing  accountability  for  a  fleet  of  2,000  or 
more  vehicles. 

§  114—38.102—1  Reporting  period  and 
Hubnii».<«ion. 

Standard  Form  82  shall  be  prepared 
as  of  June  30  of  each  year  and  submitted 
in  triplicate,  to  reach  the  Director  of 
Management  Operations  by  September  1 
of  each  year. 

I FR  Doc  .72- 18791  Filed  11-2-72:8 : 46  am  J 

Title  50— WILDLIFE  AND 
FISHERIES 

Chapter  I — Bureau  of  Sport  Fisheries 

and  Wildlife,  Fish  and  Wildlife 

Service,  Department  of  the  Interior 

PART  28— PUBLIC  ACCESS,  USE,  AND 
RECREATION 

Salt  Meadow  National  Wildlife 
Refuge,  Conn. 

The  following  special  regulation  is  is¬ 
sued  and  is  effective  on  date  of  publica¬ 
tion  in  the  Federal  Register  (11-3-72). 

§  28.28  Sprcial  regulation!*;  public  ar- 
eesH,  line,  and  roerealion;  for  individ¬ 
ual  H-ildlife  refuge  area!<. 

Connecticut 

SALT  meadow  national  WILDLIFE  REFUGE 

Entry  onto  the  refuge,  by  foot,  is  per¬ 
mitted  during  daylight  hours,  by  ad¬ 
vanced  reservation  only,  for  the  purpose 
of  environmental  education  studies,  hik¬ 
ing,  and  photography.  Entrance  permits 
may  be  obtained  for  specifle  dates,  by 
mail,  from  the  Refuge  Manager,  Great 
Meadows  National  Wildlife  Refuge,  191 
Sudbury  Road.  Concord,  MA  01742. 
Motor  vehicles  are  limited  to  the  desig¬ 
nated  parking  areas.  Pets  are  not  per¬ 
mitted  on  the  refuge  unless  authorized 
in  the  entrance  permit. 

Information  about  the  refuge,  which 
comprises  approximately  180  acres,  is 
available  from  the  Refuge  Manager, 
Great  Meadows  National  Wildlife  Ref¬ 
uge,  191  Sudbury  Road,  Concord,  MA 


01742,  and  from  the  Regional  Director, 
Bureau  of  Sport  Fisheries  and  Wildlife, 
U.S.  Post  Office  and  Courthouse,  Boston, 
Mass.  02109. 

The  provisions  of  this  special  regula¬ 
tion  supplement  the  regulations  which 
govern  recreation  on  wildlife  refuge 
areas  generally,  which  are  set  forth  in 
Title  50,  Code  of  Federal  Regulations, 
Part  28,  and  are  effective  through  Decem¬ 
ber  31.  1972. 

Richard  E.  Griffith, 
Regional  Director,  Bureau  of 
Sport  Fisheries  and  Wildlife. 

October  26,  1972. 

(FR  Doc.72-18790  Filed  11-2-72:8:46  am] 


Title  26— INTERNAL  REVENUE 

Chapter  I — Internal  Revenue  Service, 
Department  of  the  Treasury 
SUBCHAPTER  A — INCOME  TAX 
IT.D.  72161 

part  I—INCOME  TAX;  TAXABLE 
YEARS  BEGINNING  AFTER  DECEM¬ 
BER  31,  1953 

Determination  of  income  Effectively 
Connected  With  U.S.  Business  of 
Nonresident  Aliens  or  Foreign 
Corporations 

On  January  23,  1969,  notice  of  pro¬ 
posed  rule  making  with  respect  to  the 
amendment  of  the  Income  Tax  Regula¬ 
tions  (26  CFR  Part  1)  to  conform  the 
regulations  to  section  864(c)  of  the  In¬ 
ternal  Revenue  Code  of  1954,  relating  to 
rules  for  determining  Income  effectively 
connected  with  the  U.S.  business  of  non¬ 
resident  alien  individuals  or  foreign 
corporations,  as  added  by  section  102(d) 
of  the  Foreign  Investors  Tax  Act  of  1966 
(80  Stat.  1544),  w^as  published  in  the 
Federal  Register  (34  F.R.  1030).  Fur¬ 
ther,  on  January  23,  1971,  notice  of  pro¬ 
posed  rule  making  withdrawing  a  por¬ 
tion  of  the  proposed  regulations  con¬ 
tained  in  the  previous  notice  and  pro¬ 
posing  regulations  in  lieu  thereof  was 
published  in  the  Federal  Register  (36 
F.R.  1149).  After  consideration  of  all 
relevant  matter  as  was  presented  by  in¬ 
terested  persons  regarding  the  rules 
proposed,  the  amendment  of  the  regula¬ 
tions  as  proposed  is  hereby  adopted,  sub¬ 
ject  to  the  changes  set  forth  below: 

Paragraph  1.  Section  1.864-3,  as  set 
forth  in  paragraph  2  of  the  notice  of  pro¬ 
posed  rule  making,  is  changed  by  revis¬ 
ing  example  (2)  of  paragraph  (b) 
thereof  and  by  adding  a  new  example 
(3)  to  such  paragraph.  These  revised  and 
added  provisions  read  as  set  forth  below. 

Par.  2.  Paragraph  (c)  of  §  1.864-4,  as 
set  forth  in  paragraph  2  of  the  notice  of 
proposed  rule  making,  is  changed  by  re¬ 
vising  subdivision  (ii)  of  subparagraph 
(1),  by  revising  subdivisions  (i)  and  (iii) 
(b)  of  subparagraph  (2),  by  revising 
subdivision  (i)  of  subparagraph  (3),  and 
by  revising  subdivisions  (i),  (li),  (ill). 
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(\’i),  and  (vii)  of  subparagraph  (5). 
These  revised  provisions  read  as  set 
forth  below. 

Par.  3.  Section  1.864-5,  as  set  forth 
in  paragraph  2  of  the  notice  of  proposed 
rule  making,  is  changed  by  revising 
paragraph  (a),  by  revising  paragraph 
(b)(2)(i),  the  example  in  paragraph 

(b)  (2)  (il),  and  parsi^aph  (b)(3)(i),by 
adding  a  new  subdivision  (iii)  to  para¬ 
graph  (b)(3),  by  revising  paragraph 

(c) (1),  by  revising  that  part  of  para¬ 
graph  (d)(2)  that  precedes  the  examples 
therein,  and  by  revising  paragraph  (d) 
(3),  These  revised  and  added  provisions 
read  as  follows: 

Par.  4.  Section  1.864-6,  as  set  forth  in 
paragraph  2  of  the  notice  of  proposed 
rule  making,  is  changed  by  revising  para¬ 
graph  (a) ,  by  revising  paragraph  (b)  (1) , 
(2),  and  (3)(i),  and  by  revising  para¬ 
graph  (c)  (1)  and  (2)  and  example  (1) 
in  psutigraph  (c)  (3).  These  revis^  pro¬ 
visions  read  as  set  forth  below. 

Par.  5.  Section  1.864-7  is  changed  by 
revising  paragraphs  (c),  (d)(1),  (2), 
and  (3)  (1)  and  (ii),  (e),  and  (f),  by 
revising  example  (1)  in  paragraph  (g), 
and  by  adding  new  examples  (4),  (5), 
and  (6)  in  paragraph  (g),  as  set  forth 
below. 

(Sec.  7805,  Internal  Revenue  Code  of  1954, 
68A  Stat.  917;  26  U.S.C.  7805) 

[SEAL]  Johnnie  M.  Walters, 

Commissioner  of  Internal  Revenue. 

Approved:  October  31, 1972. 

Frederic  W.  Hickman, 

Assistant  Secretary 
of  the  Treasury. 

Paragraph  1.  Section  1.864  is  amended 
by  adding  a  subsection  (c)  to  section  864 
as  follows  and  by  leaving  the  historical 
note  unchanged: 

§  1.864  Statutory  provisions;  definitions. 

Sec.  864.  Definitions.  •  •  • 

(c)  Effectively  connected  income,  etc. — 

(1)  General  rule.  For  purposes  of  this 
title— 

(A)  In  the  case  of  a  nonresident  alien  in¬ 
dividual  or  a  foreign  corporation  engaged  In 
trade  or  business  within  the  United  States 
during  the  taxable  year,  the  rules  set  forth 
In  paragraphs  (2),  (3),  and  (4)  shall  apply 
in  determining  the  Income,  gain,  or  loss 
which  shall  be  treated  as  effectively  con¬ 
nected  with  the  conduct  of  a  trade  or  busi¬ 
ness  within  the  United  States. 

(B)  Except  as  provided  in  section  871(d) 
or  sections  882  (d)  and  (e),  in  the  case  of  a 
nonresident  alien  individual  or  a  foreign  cor¬ 
poration  not  engaged  in  trade  or  business 
within  the  United  States  during  the  taxable 
year,  no  income,  gain,  or  loss  shall  be  treated 
as  effectively  connected  with  the  conduct  of 
a  trade  or  business  within  the  United  States. 

(2)  Periodical,  etc.,  income  from  sources 
unthin  United  States — Factors.  In  determin¬ 
ing  whether  income  from  sources  within  the 
United  States  of  the  types  described  in  sec¬ 
tion  871(a)  (1)  or  section  881(a),  or  whether 
gain  or  loss  from  sources  within  the  United 
States  from  the  sale  or  exchange  of  capital 
assets,  is  effectively  connected  with  the  con¬ 
duct  of  a  trade  or  business  within  the  United 
States,  the  factors  taken  into  account  shall 
Include  whether — 

(A)  The  Income,  gain,  or  loss  Is  derived 
from  assets  used  in  or  held  for  use  in  the 
conduct  of  such  trade  or  business,  or 


(B)  The  activities  of  such  trade  or  busi¬ 
ness  were  a  material  factor  In  the  realiza¬ 
tion  of  the  Income,  gain,  or  loss. 

In  determining  whether  an  asset  is  used  In 
OT  held  for  use  in  the  conduct  of  such  trade 
or  business  or  whether  the  activities  of  such 
trade  or  business  were  a  material  factor  In 
realizing  an  Item  of  income,  gain,  or  loss, 
due  regard  shall  be  given  to  whether  or  not 
such  asset  or  such  Income,  gain,  or  loss  was 
accounted  for  through  such  trade  or  busi¬ 
ness.  In  applying  this  paragraph  and  para¬ 
graph  (4),  Interest  referred  to  in  section 
861(a)(1)(A)  shall  be  considered  income 
from  sources  within  the  United  States. 

(3)  Other  income  from  sources  within 
United  States.  All  income,  gain,  or  loss  from 
sources  within  the  United  States  (other  than 
Income,  gain,  or  loss  to  which  paragraph  (2) 
applies)  shall  be  treated  as  effectively  con¬ 
nected  with  the  conduct  of  a  trade  or  busi¬ 
ness  vdthin  the  United  States. 

(4)  Income  from  sources  without  United 
States. — 

(A)  Except  as  provided  In  subparagraphs 
(B)  and  <C),  no  income,  gain,  or  loss  from 
sources  without  the  United  States  shall  be 
treated  as  effectively  connected  with  the 
conduct  of  a  trade  or  business  within  the 
United  States. 

(B)  Income,  gain,  or  loss  from  sources 
without  the  United  States  shall  be  treated 
as  effectively  connected  with  the  conduct  of 
a  trade  or  business  within  the  United  States 
by  a  nonresident  alien  Individual  or  a  foreign 
corporation  if  such  person  has  an  office  or 
other  fixed  place  of  business  within  the 
United  States  to  which  such  Income,  gain, 
or  loss  Is  attributable  and  such  Income, 
gain,  or  lose — 

(I)  Consists  of  rents  or  royalties  for  the 
use  of  or  for  the  privilege  of  using  Intangible 
property  described  in  section  862(a)  (4)  (In¬ 
cluding  any  gain  or  loss  realized  on  the  sale 
of  such  property)  derived  in  the  active  con¬ 
duct  of  such  trade  or  business; 

(II)  Consists  of  dividends  or  Interest,  or 
gain  or  loss  from  the  sale  or  exchange  of 
stock  or  notes,  bonds,  or  other  evidences  of 
Indebtedness,  and  either  is  derived  In  the 
active  conduct  of  a  banking,  financing,  or 
similar  business  within  the  United  States 
or  is  received  by  a  corporation  the  principal 
business  of  which  is  trading  in  stocks  or 
securities  for  its  own  account;  or 

(ill)  Is  derived  from  the  sale  (without  the 
United  States)  through  such  office  or  other 
fixed  place  of  business  of  personal  property 
described  in  section  1221(1) ,  except  that  this 
clause  shall  not  apply  If  the  property  is  sold 
for  use,  consumption,  or  disposition  outside 
the  United  States  <*nd  an  office  or  other  fixed 
place  of  business  of  the  taxpayer  outside  the 
United  States  participated  materially  In  such 
sale. 

(C)  In  the  case  of  a  foreign  corporation 
taxable  under  part  I  of  subchapter  L.  any 
income  from  sources  without  the  United 
States  which  Is  attributable  to  Its  U.S.  busi¬ 
ness  shall  be  treated  as  effectively  connected 
with  the  conduct  of  a  trade  or  business 
within  the  United  States. 

(D)  No  Income  from  sources  without  the 
United  States  shall  be  treated  as  effectively 
connected  with  the  conduct  of  a  trade  or 
business  within  the  United  States  If  it 
either — 

(1)  Consists  of  dividends,  Interest,  or  roy¬ 
alties  paid  by  a  foreign  corporation  in  which 
the  taxpayer  owns  (within  the  meaning  of 
section  958(a)),  or  Is  considered  as  owning 
(by  applying  the  ownership  rules  of  section 
958(b)),  more  than  50  percent  of  the  total 
combined  voting  power  of  all  classes  of  stock 
entitled  to  vote,  or 

(il)  Is  subpart  F  Income  within  the  mean¬ 
ing  of  section  952(a), 


(5)  Rules  for  application  of  paragraph 
(4)  (B).  For  purposes  of  subparagraph  (B)  of 
paragraph  (4)  — 

(A)  In  determining  whether  a  nonresi¬ 
dent  alien  Individual  or  a  foreign  corporation 
has  an  office  or  other  fixed  place  of  business, 
an  office  or  other  fixed  place  of  business  of 
an  agent  shall  be  disregarded  unless  such 
agent  (1)  has  the  authority  to  negotiate  and 
conclude  contracts  in  the  name  of  the  non¬ 
resident  alien  Individual  or  foreign  corpora¬ 
tion  and  regularly  exercises  that  authority 
or  has  a  stock  of  merchandise  from  which  he 
regularly  fills  orders  on  behalf  of  such  In¬ 
dividual  or  foreign  corporation,  and  (11)  Is 
not  a  general  commission  agent,  broker,  or 
other  agent  of  Independent  status  acting  in 
the  ordinary  course  of  his  business, 

(B)  Income,  gain,  or  loss  shall  not  be  con¬ 
sidered  as  attributable  to  an  office  or  other 
fixed  place  of  business  within  the  United 
States  unless  such  office  or  fixed  place  of 
business  is  a  material  factor  In  the  produc¬ 
tion  of  such  Income,  gain,  or  loss  and  such 
office  or  fixed  place  of  business  regularly 
carries  on  activities  of  the  type  from  which 
such  Income,  gain,  or  loss  Is  derived,  and 

(C)  The  Income,  gain,  or  loss  which  shall 
be  attributable  to  an  office  or  other  fixed 
place  of  business  within  the  United  States 
shall  be  the  Income,  gain,  or  loss  property  al¬ 
locable  thereto,  but.  In  the  case  of  a  sale 
described  in  clause  (111)  of  such  subpara¬ 
graph,  the  income  which  shall  be  treated  as 
attributable  to  an  office  or  other  fixed  place 
of  business  within  the  United  States  shall 
not  exceed  the  Income  which  would  be  de¬ 
rived  from  sources  within  the  United  States 
if  the  sale  were  made  in  the  United  States. 

Par.  2.  The  following  new  sections  are 
added  immediately  after  S  1.864-2: 

§  1.864—3  Rules  for  delermining  income 
effectively  connected  witli  U.S.  busi¬ 
ness  of  nonresident  aliens  or  foreign 
corporations. 

(a)  In  general.  For  purposes  of  the  In¬ 
ternal  Revenue  Code,  in  the  case  of  a 
nonresident  alien  individual  or  a  foreign 
corporation  that  is  engaged  in  a  trade  or 
business  in  the  United  States  at  any  time 
during  the  taxable  year,  the  rules  set 
forth  in  §§  1.864-4  through  1.864-7  and 
this  section  shall  apply  in  determining 
whether  income,  gain,  or  loss  shall  be 
treated  as  effectively  connected  for  a 
taxable  year  beginning  after  December 
31,  1966,  with  the  conduct  of  a  trade  or 
business  in  the  United  States.  Except  as 
provided  in  sections  871  (c)  and  (d)  and 
882  (d)  and  (e),  and  the  regulations 
thereimder,  in  the  case  of  a  nonresident 
alien  individual  or  a  foreign  corporation 
that  is  at  no  time  during  the  taxable  year 
engaged  in  a  trade  or  business  in  the 
United  States,  no  income,  gain,  or  loss 
shall  be  treated  as  effectively  connected 
for  the  taxable  year  with  the  conduct 
of  a  trade  or  business  in  the  United 
States.  The  general  rule  prescribed  by  the 
preceding  sentence  shall  apply  even 
though  the  income,  gain,  or  loss  would 
have  been  treated  as  effectively  connected 
with  the  conduct  of  a  trade  or  business 
in  the  United  States  if  such  income  or 
gain  had  been  received  or  accrued,  or 
such  loss  had  been  sustained,  in  an  ear¬ 
lier  taxable  year  when  the  taxpayer  was 
engaged  in  a  trade  or  business  in  the 
United  States.  In  applying  §§  1.864-4 
through  1.864-7  and  this  section,  the 
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determination  whether  an  Item  of  In¬ 
come,  gain,  or  loss  is  effectively  con¬ 
nected  with  the  conduct  of  a  trade  or 
business  in  the  United  States  shall  not  be 
controlled  by  any  administrative,  judi¬ 
cial,  or  other  interpretation  made  imder 
the  laws  of  any  foreign  country. 

(b)  Illustrations.  The  application  of 
this  section  may  be  Illustrated  by  the 
following  examples: 

Example  {!).  During  1967  foreign  cor¬ 
poration  N.  which  uses  the  calendar  year 
as  the  taxable  year,  Is  engaged  In  the  busi¬ 
ness  of  purchasing  and  selling  household 
equipment  on  the  Installment  plan.  During 

1967  N  Is  engaged  in  business  In  the  United 
States  by  reason  of  the  sales  activities  It 
carries  on  In  the  United  States  for  the  pur¬ 
pose  of  selling  therein  some  of  the  equip¬ 
ment  which  it  has  purchased.  During  1967 
N  receives  Installment  payments  of  $800,000 
on  sales  It  makes  that  year  In  the  United 
States,  and  the  income  from  sources  within 
the  United  States  for  1967  attributable  to 
such  payments  is  $200,000.  By  reason  of  sec¬ 
tion  864(c)(3)  and  paragraph  (b)  of 
{  1.864-4  this  Income  of  $200,000  Is  effectively 
connected  for  1967  with  the  conduct  of  a 
trade  or  business  In  the  United  States  by 
N.  In  December  of  1967,  N  discontinues  its 
efforts  to  make  any  further  sales  of  house¬ 
hold  equipment  in  the  United  States,  and  at 
no  time  during  1968  Is  N  engaged  In  a  trade 
or  business  In  the  United  States.  During 

1968  N  receives  Installment  payments  of 
$500,000  on  the  sales  It  made  In  the  United 
States  during  1967,  and  the  Income  from 
sources  within  the  United  States  for  1968 
attributable  to  such  payments  Is  $125,000. 
By  reason  of  section  864(c)(1)(B)  and  this 
section,  this  Income  of  $125,000  Is  not  effec¬ 
tively  connected  for  1968  with  the  conduct 
of  a  trade  or  business  In  the  United  States 
by  N,  even  though  such  amount.  If  it  had 
been  received  by  N  during  1967,  would  have 
been  effectively  connected  for  1967  with  the 
conduct  of  a  trade  or  business  In  the  United 
States  by  that  corporation. 

Example  (2).  R,  a  foreign  holding  com¬ 
pany,  owns  all  of  the  voting  stock  In  five 
corporations,  two  of  which  are  domestic 
corporations.  All  of  the  subsidiary  corpora¬ 
tions  are  engaged  in  the  active  conduct  of  a 
trade  or  business.  R  has  an  office  in  the 
United  States  where  its  chief  executive  offi¬ 
cer,  who  Is  also  the  chief  executive  officer 
of  one  of  the  domestic  corporations,  spends  a 
substantial  portion  of  the  taxable  year  super¬ 
vising  R’s  Investment  In  Its  operating  sub¬ 
sidiaries  and  performing  his  function  as 
chief  executive  officer  of  the  domestic 
operating  subsidiary.  R  is  not  considered 
to  be  engaged  in  a  trade  or  business  In  the 
United  States  during  the  taxable  year  by 
reason  of  the  activities  carried  on  In  the 
United  States  by  Its  chief  executive  officer 
In  the  supervision  of  its  Investment  in  its 
operating  subsidiary  corporations.  Accord¬ 
ingly,  the  dividends  from  soiu-ces  within  the 
United  States  received  by  R  during  the  tax¬ 
able  year  from  its  domestic  subsidiary  cor¬ 
porations  are  not  effectively  connected  for 
that  year  with  the  conduct  of  a  trade  or 
business  In  the  United  States  by  R. 

Example  (3).  During  the  months  of  June 
through  December  1971,  B,  a  nonresident 
alien  individual  who  uses  the  calendar  year 
as  the  taxable  year  and  the  cash  receipts 
and  disbursements  method  of  accounting.  Is 
employed  In  the  United  States  by  domestic 
corporation  M  for  a  salary  of  $2,000  per 
month,  payable  semimonthly.  During  1971,  B 
receives  from  M  salary  x>aytnent8  totaling 
$13,000,  all  of  which  income  by  reason  of  sec¬ 
tion  864(c)  (2)  and  paragraph  (c)  (6)  (11)  of 
S  1.864-4,  is  effectively  connected  for  1971 


with  the  conduct  of  a  trade  or  business  in 
the  United  States  by  B.  On  December  31, 
1971,  B  terminates  his  employment  with  M 
and  departs  from  the  United  States.  At  no 
time  during  1972  is  B  engaged  in  a  trade 
or  business  in  the  United  States.  In  January 
of  1972,  B  receives  from  M  salary  of  $1,000 
for  the  last  half  of  December  1971,  and  a 
bonus  of  $1,000  in  consideration  of  the  serv¬ 
ices  B  performed  in  the  United  States  during 
1971  for  that  corporation.  By  reason  of  sec¬ 
tion  864(c)  (1)  (B)  and  this  section,  the  $2,000 
received  by  B  during  1972  from  sources  within 
the  United  States  is  not  effectively  connected 
for  that  year  with  the  conduct  of  a  trade  or 
business  In  the  United  States,  even  though 
such  amount,  if  It  had  been  received  by  B 
during  1971,  would  have  been  effectively  con¬ 
nected  for  1971  with  the  conduct  of  a  trade 
or  business  In  the  United  States  by  B. 

§  1.864—4  U.S.  source  income  efTeciively 
connected  with  U.S.  business. 

(a)  In  general.  This  section  applies 
only  to  a  nonresident  alien  individual  or 
a  foreign  corporation  that  is  engaged  in 
a  trade  or  business  in  the  United  States 
at  some  time  during  a  taxable  year  be¬ 
ginning  after  December  31,  1966,  and  to 
the  income,  gain,  or  loss  of  such  person 
from  sources  within  the  United  States.  If 
the  income,  gain,  or  loss  of  such  person 
for  the  taxable  year  from  sources  within 
the  United  States  consists  of  (1)  gain  or 
loss  from  the  sale  or  exchange  of  capital 
assets  or  (2)  fixed  or  determinable  an¬ 
nual  or  periodical  gains,  profits,  and  in¬ 
come  or  certain  other  gains  described  in 
section  871(a)(1)  or  881(a),  certain 
factors  must  be  taken  into  account,  as 
prescribed  by  section  864(c)  (2)  and 
paragraph  (c)  of  this  section,  in  order 
to  determine  whether  the  Income,  gain, 
or  loss  is  effectively  connected  for  the 
taxable  year  with  the  conduct  of  a  trade 
or  business  in  the  United  States  by  that 
person.  All  other  income,  gain,  or  loss 
of  such  person  for  the  taxable  year  from 
sources  within  the  United  States  shall  be 
treated  as  effectively  connected  for  the 
taxable  year  with  the  conduct  of  a  trade 
or  business  in  the  United  States  by  that 
person,  as  prescribed  by  section  864(c) 
(3)  and  paragraph  (b)  of  this  section. 

(b)  Income  other  than  fixed  or  de¬ 
terminable  income  and  capital  gains.  All 
income,  gain,  or  loss  for  the  taxable  year 
derived  by  a  nonresident  alien  individual 
or  foreign  corporation  engaged  in  a 
trade  or  business  in  the  United  States 
from  sources  within  the  United  States 
which  does  not  consist  of  income,  gain, 
or  loss  described  in  section  871(a)  (1)  or 
881(a),  or  of  gain  or  loss  from  the  sale 
or  exchange  of  capital  assets,  shall,  for 
purposes  of  paragraph  (a)  of  this  sec¬ 
tion,  be  treated  as  effectively  connected 
for  the  taxable  year  with  the  conduct  of 
a  trade  or  business  in  the  United  States. 
This  Income,  gain,  or  loss  shall  be  treated 
as  effectively  connected  for  the  taxable 
year  with  the  conduct  of  a  trade  or 
business  in  the  United  States,  whether 
or  not  the  income,  gain,  or  loss  is  derived 
from  the  trade  or  business  being  carried 
on  in  the  United  States  during  the  tax¬ 
able  year.  The  application  of  this 
paragraph  may  be  illustrated  by  the 
following  examples: 


Example  (1).  M.  a  foreign  corporation 
which  \ises  the  calendar  year  as  the  taxable 
year.  Is  engaged  in  the  business  of  manu¬ 
facturing  machine  tools  in  a  foreign  coun¬ 
try.  It  establishes  a  branch  office  in  the 
United  States  during  1968  which  solicits 
orders  from  customers  in  the  United  States 
for  the  machine  tools  manufactured  by  that 
corporation.  All  negotiations  with  respect  to 
such  sales  are  carried  on  in  the  United 
States.  By  reason  of  its  activity  in  the  United 
States  M  is  engaged  in  business  in  the  United 
States  during  1968.  The  Income  or  loss  from 
sources  within  the  United  States  from  such 
sales  during  1968  is  treated  as  effectively 
connected  for  that  year  with  the  conduct  of 
a  business  in  the  United  States  by  M.  Oc¬ 
casionally.  during  1968  the  customers  in  the 
United  States  write  directly  to  the  home 
office  of  M,  and  the  home  office  makes  sales 
directly  to  such  customers  without  routing 
the  transactions  through  its  branch  office  in 
the  United  States.  The  Income  or  loss  from 
sources  within  the  United  States  for  1968 
from  these  occasional  direct  sales  by  the 
home  office  is  also  treated  as  effectively  con¬ 
nected  for  that  year  with  the  conduct  of  a 
business  in  the  United  States  by  M. 

Example  (2).  The  facts  are  the  same  as 
in  example  (1)  except  that  during  1967  M 
was  also  engaged  in  the  business  of  pur¬ 
chasing  and  selling  office  machines  and  that 
it  used  the  installment  method  of  account¬ 
ing  for  the  sales  made  in  this  separate  busi¬ 
ness.  During  1967  M  was  engaged  in  busi¬ 
ness  in  the  United  States  by  reason  of  the 
sales  activities  it  carried  on  in  the  United 
States  for  the  purpose  of  selling  therein  a 
number  of  the  office  machines  which  it  had 
purchased.  Although  M  discontinued  this 
business  activity  in  the  United  States  in 
December  of  1967,  it  received  in  1968  some 
installment  payments  on  the  sales  which 
it  had  made  In  the  United  States  during  1967. 
The  Income  of  M  for  1968  from  sources  with¬ 
in  the  United  States  which  is  attributable 
to  such  Installment  payments  is  effectively 
connected  for  1968  with  the  conduct  of  a 
business  in  the  United  States,  even  though 
such  income  is  not  connected  with  the  busi¬ 
ness  carried  on  in  the  United  States  during 
1968  through  its  sales  office  located  in  the 
United  States  for  the  solicitation  of  orders 
for  the  machine  tools  it  manufactures. 

Example  (3).  Foreign  corporation  S,  which 
uses  the  calendar  year  as  the  taxable  year. 
Is  engaged  in  the  business  of  purchasing 
and  selling  electronic  equipment.  The  home 
office  of  such  corporation  is  also  engaged  in 
the  business  of  purchasing  and  selling  vin¬ 
tage  wines.  During  1968,  S  establishes  a 
branch  office  in  the  United  States  to  sell  elec¬ 
tronic  equipment  to  customers,  some  of 
whom  are  located  in  the  United  States  and 
the  balance,  in  foreign  countries.  This 
branch  office  is  not  equipped  to  sell,  and 
does  not  participate  in  sales  of,  wine  pur¬ 
chased  by  the  home  office.  Negotiations 
for  the  sales  of  the  electronic  equipment 
take  place  in  the  United  States.  By  reason 
of  the  activity  of  its  branch  office 
In  the  United  States,  S  is  engaged  in 
business  In  the  United  States  during  1968. 
As  a  result  of  advertisements  which  the  home 
office  of  S  places  in  periodicals  sold  in  the 
United  States,  customers  in  the  United 
States  frequently  place  orders  for  the  pur¬ 
chase  of  wines  with  the  home  office  in  the 
foreign  country,  and  the  home  office  makes 
sales  of  wine  In  1968  directly  to  such  cus¬ 
tomers  without  routing  the  transactions 
through  its  branch  office  in  the  United 
States.  The  Income  or  loss  from  sources 
within  the  United  States  for  1968  from 
sales  of  electronic  equipment  by  the  branch 
office,  together  with  the  Income  or  loss  from 
sources  within  the  United  States  for  that 
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year  from  sales  of  wine  by  the  home  ofHce, 
is  treated  as  effectively  connected  for  that 
year  with  the  conduct  of  a  business  In  the 
United  States  by  S. 

(cl  Fixed  or  determinable  income  and 
capital  gains — (1)  Principal  factors  to  be 
taken  into  account — (i)  In  general.  In 
determining  for  purposes  of  paragraph 

(a)  of  this  section  whether  any  income 
for  the  taxable  year  from  sources  within 
the  United  States  which  is  described  in 
section  871(a)(1)  or  881(a).  relating  to 
fixed  or  determinable  annual  or  period¬ 
ical  gains,  profits,  and  income  and  cer¬ 
tain  other  gains,  or  whether  gain  or  loss 
from  sources  within  the  United  States  for 
the  taxable  year  from  the  sale  or  ex¬ 
change  of  capital  assets,  is  effectively 
connected  for  the  taxable  year  with  the 
conduct  of  a  trade  or  business  in  the 
United  States,  the  principal  tests  to  be 
applied  are  (a)  the  asset-use  test,  that 
is,  whether  the  Income,  gain,  or  loss  is 
derived  from  assets  used  in,  or  held  for 
use  in,  the  conduct  of  the  trade  or  busi¬ 
ness  in  the  United  States,  and  (b)  the 
business-activities  test,  that  is,  whether 
the  activities  of  the  trade  or  business  con¬ 
ducted  in  the  United  States  were  a 
material  factor  in  the  realization  of  the 
income,  gain,  or  loss. 

(ii)  Special  rule  relating  to  interest 
on  certain  deposits.  For  purposes  of  de¬ 
termining  under  section  861(a)(1)(A) 
(relating  to  interest  on  deposits  with 
banks,  savings  and  loan  associations,  and 
insurance  companies  paid  or  credited 
before  Jan.  1, 1976)  whether  the  Interest 
described  therein  is  effectively  connected 
for  the  taxable  year  with  the  conduct  of 
a  trade  or  business  in  the  United  States, 
such  interest  shall  be  treated  as  income 
from  sources  within  the  United  States 
for  purposes  of  applying  this  paragraph 
and  §  1.864-5.  If  by  reason  of  the  appli¬ 
cation  of  this  paragraph  such  Interest  is 
determined  to  be  income  which  is  not 
effectively  coimected  for  the  taxable 
year  with  the  conduct  of  a  trade  or  busi¬ 
ness  in  the  United  States,  it  shall  then 
be  treated  as  Interest  from  sources  with¬ 
out  the  United  States  which  is  not  sub¬ 
ject  to  the  application  of  §  1.864-5. 

(2)  Application  of  the  asset-use  test — 
(i)  In  general.  For  purposes  of  subpara¬ 
graph  (1)  of  this  paragraph,  the  asset- 
use  test  ordinarily  shall  apply  in  making 
a  determination  with  respect  to  income, 
gain,  or  loss  of  a  passive  type  where  the 
trade  or  business  activities  as  such  do 
not  give  rise  directly  to  the  realization 
of  the  income,  gain,  or  loss.  However, 
even  in  the  case  of  such  income,  gain, 
or  loss,  any  activities  of  the  trade  or 
business  which  materially  contribute  to 
the  realization  of  such  income,  gain,  or 
loss  shall  also  be  taken  into  account  as 
a  factor  in  determining  whether  the  in¬ 
come,  gain,  or  loss  is  effectively  connected 
with  the  conduct  of  a  trade  or  business 
in  the  United  States.  The  asset-use  test 
is  of  primary  significance  where,  for  ex¬ 
ample,  interest  or  dividend  income  is 
derived  from  sources  within  the  United 
States  by  a  nonresident  alien  individual 
or  foreign  corporation  that  is  engaged  in 
the  business  of  manufacturing  or  selling 


RULES  AND  REGULATIONS 

goods  in  the  United  States.  See  also  sub- 
paragraph  (5)  of  this  paragraph  for  rules 
applicable  to  taxpayers  conducting  a 
banking,  financing,  or  similar  business  in 
the  United  States. 

(il)  Cases  where  applicable.  Ordinar¬ 
ily.  an  asset  shall  be  treated  as  used  in, 
or  held  for  use  in,  the  conduct  of  a  trade 
or  business  in  the  United  States  if  the 
asset  is — 

(a)  Held  for  the  principal  pmpose  of 
promoting  the  present  conduct  of  the 
trade  or  business  in  the  United  States, 
as,  for  example,  in  the  case  of  stock 
acquired  and  held  to  assure  a  constant 
source  of  supply  for  the  trade  or  busi¬ 
ness,  or 

(b)  Acquired  and  held  in  the  ordinary 
course  of  the  trade  or  business  conducted 
in  the  United  States,  as,  for  example,  in 
the  case  of  an  account  or  note  receivable 
arising  from  that  trade  or  business,  or 

(c)  Otherwise  held  in  a  direct  rela¬ 
tionship  to  the  trade  or  business  con¬ 
ducted  in  the  United  States,  as  deter¬ 
mined  under  subdivision  (iii)  of  this 
subparagraph. 

(iii)  Direct  relationship  between  hold¬ 
ing  of  asset  and  trade  or  business — (a) 
In  general.  In  determining  whether  an 
asset  is  held  in  a  direct  relationship  to 
the  trade  or  business  conducted  in  the 
United  States,  principal  consideration 
shall  be  given  to  whether  the  asset  Is 
needed  in  that  trade  or  business.  An 
asset  shall  be  considered  needed  in  a 
trade  or  business,  for  this  purpose,  only 
if  the  asset  is  held  to  meet  the  present 
needs  of  that  trade  or  business  and  not 
its  anticipated  future  needs.  An  asset 
shall  be  considered  as  needed  in  the 
trade  or  business  conducted  in  the 
United  States  if,  for  example,  the  asset 
is  held  to  meet  the  operating  expenses  of 
that  trade  or  business.  Conversely,  an 
asset  shall  be  considered  as  not  needed 
in  the  trade  or  business  conducted  in 
the  United  States  if.  for  example,  the 
asset  is  held  for  the  purpose  of  providing 
for  (i)  future  diversification  into  a  new 
trade  or  business,  (2)  expansion  of  trade 
or  business  activities  conducted  outside 
of  the  United  States,  (3)  future  plant 
replacement,  or  (4)  future  business 
contingencies. 

(b)  Presumption  of  direct  relation¬ 
ship.  Generally,  an  asset  will  be  treated 
as  held  in  a  direct  relationship  to  the 
trade  or  business  if  il)  the  asset  was 
acquired  with  funds  generated  by  that 
trade  or  business,  (2)  the  income  from 
the  asset  is  retained  or  reinvested  in 
that  trade  or  business,  and  (3)  personnel 
who  are  present  in  the  United  States 
and  actively  involved  in  the  conduct  of 
that  trade  or  business  exercise  significant 
management  and  control  over  the  in¬ 
vestment  of  such  asset. 

(iv)  Illustrations.  The  application  of 
this  subparagraph  may  be  Illustrated  by 
the  following  examples: 

Example  (1).  M,  a  foreign  corporation 
which  uses  the  calendar  year  as  the  taxable 
year.  Is  engaged  in  industrial  manufacturing 
in  a  foreign  country.  M  maintains  a  branch 
in  the  United  States  which  acts  as  importer 
and  distributor  of  the  merchandise  it  man¬ 
ufactures  abroad;  by  reason  of  these  branch 
activities,  M  is  engaged  in  business  in  the 


United  States  during  1968.  The  branch  in 
the  United  States  is  required  to  hold  a  large 
current  cash  balance  for  business  purposes, 
but  the  amount  of  the  cash  balance  so  re¬ 
quired  varies  because  of  the  fluctuating  sea¬ 
sonal  nature  of  the  branch’s  business.  During 
1968  at  a  time  when  large  cash  balances  are 
not  required  the  branch  Invests  the  surplus 
amount  in  UA.  Treasury  bills.  Since  these 
Treasury  bills  are  held  to  meet  the  present 
needs  of  the  business  conducted  in  the 
United  States  they  are  held  in  a  direct  rela¬ 
tionship  to  that  business,  and  the  interest 
for  1968  on  these  bills  is  effectively  connected 
for  that  year  with  the  conduct  of  the 
business  in  the  United  States  by  M. 

Example  (2)  R,  a  foreign  corporation  en¬ 
gaged  in  the  manufacture  of  goods,  main¬ 
tains  a  factory  at  its  branch  in  the  United 
States  and  by  reason  of  its  activities  therein 
is  engaged  in  business  in  the  United  States 
during  the  taxable  year  1968,  R  engages  a 
stock  brokerage  Arm  in  the  United  States  to 
manage  its  securities  which  were  purchased 
with  funds  from  R’s  general  srirplus  re¬ 
serves.  The  brokerage  Arm  is  engaged  by  the 
U.S.  branch  and  is  Instructed  to  deposit  all 
income  and  gains  derived  from  the  securi¬ 
ties  in  the  New  York  bank  account  of  the 
U.S.  branch.  The  funds  invested  in  these 
securities  are  not  necessary  to  provide  for 
the  present  needs  of  the  U.S.  branch.  Ac¬ 
cordingly,  the  securities  are  not  held  in  a 
direct  relationship  to  the  business  conducted 
in  the  United  States  by  R,  and  all  such  in¬ 
come  and  gains  for  1968  from  sources  within 
the  United  States  are  not  effectively  con¬ 
nected  for  that  year  with  the  conduct  of 
the  business  in  the  United  States. 

Example  (3).  S,  a  foreign  corporation 
which  uses  the  calendar  year  as  the  taxable 
year,  is  engaged  in  the  manufacture  of 
goods  in  a  foreign  country.  S  maintains 
a  branch  in  the  United  States  and 
by  reason  of  the  activities  of  that  branch 
is  engaged  in  business  in  the  United  States 
during  1968.  S  invests  excess  cash,  which  is 
generated  by  the  US.  branch  but  not  c\ir- 
rently  needed  in  the  business  of  the  branch, 
in  securities  issued  by  domestic  corporations. 
'The  seciirltles  are  held  in  the  name  of  S  in  a 
brokerage  office  in  the  United  States,  which 
receives  and  remits  all  income  from  the  se¬ 
curities  to  S’s  home  office  abroad.  The  officers 
of  the  US.  branch  have  authority  to  manage 
the  securities  held  in  the  brokerage  account 
of  S.  Any  dividends  and  Interest  on  the  se¬ 
curities  for  1968,  and  any  gain  or  loss  for 
that  year  resulting  from  the  sale  or  exchange 
of  the  securities,  are  not  effectively  connected 
for  1968  with  the  conduct  of  the  business  in 
the  United  States  by  S,  because  the  securities 
are  not  held  to  meet  the  present  needs  of 
that  business  and  thus  are  not  held  in  a 
direct  relationship  to  that  business. 

Example  (4).  F,  a  foreign  corporation 
which  usee  the  calendar  year  as  the  taxable 
year,  is  engaged  in  business  in  the  United 
States  during  1968  through  its  manufactur¬ 
ing  branch  in  the  United  States.  The  branch 
holds  on  its  books  stock  in  domestic  corpo¬ 
ration  D,  a  wholly  owned  subsidiary  of  F. 
There  is  no  relationship  between  the  busi¬ 
ness  of  D  and  the  business  of  F's  branch  in 
the  United  States,  and  the  officers  of  D  re¬ 
port  to  the  home  office  of  F  and  not  to  its 
US.  branch.  Dividends  paid  on  the  stock 
in  D  are  paid  to  F's  branch  in  the  United 
States  and  are  mingled  with  its  general 
funds,  but  the  US.  branch  has  no  present 
need  in  its  business  operations  for  the  cash 
so  received.  Since  the  stock  in  D  is  not  held 
in  a  direct  relationship  to  the  business  con¬ 
ducted  in  the  United  States  by  F,  any  divi¬ 
dends  received  by  F  during  1968  on  such 
stock  are  not  effectively  connected  for  that 
year  with  the  conduct  of  that  business. 

Example  (5).  Foreign  corporation  M,  which 
uses  the  calendar  year  as  the  taxable  year. 
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has  a  branch  office  In  the  United  States  where 
it  sells  to  customers  located  in  the  United 
States  various  products  which  are  manufac¬ 
tured  by  that  corporation  in  a  foreign  coun¬ 
try.  By  reason  of  this  activity  M  is  engaged 
in  business  in  the  United  States  during  1968. 
The  U  S.  branch  establishes  In  1968  a  fund 
to  which  are  periodically  credited  various 
amounts  which  are  derived  from  the  business 
carried  on  at  such  branch.  The  amounts  In 
this  fund  are  Invested  in  various  securities 
Issued  by  domestic  corporations  by  the  man¬ 
aging  officers  of  the  U.S.  branch,  who  have 
the  responsibility  for  maintaining  proper 
Investment  diversification  and  Investment  of 
the  fund.  During  1968,  the  branch  office  de¬ 
rives  from  sources  within  the  United  States 
dividends  on  these  securities,  and  gains  and 
losses  resulting  from  the  sale  or  exchange  of 
such  securities.  Since  the  securities  were 
acquired  with  amounts  generated  by  the 
business  conducted  In  the  United  States,  the 
dividends  are  retained  in  that  business,  and 
the  portfolio  Is  managed  by  personnel  ac¬ 
tively  involved  in  the  conduct  of  that  busi¬ 
ness,  the  securities  are  presumed  under 
subdivision  (111)  (b)  of  this  subparagraph  to 
be  held  In  a  direct  relationship  to  that  busi¬ 
ness.  However,  M  Is  able  to  rebut  this  pre¬ 
sumption  by  demonstrating  that  the  fund 
was  established  to  carry  out  a  program  of 
future  expansion  and  not  to  meet  the  present 
needs  of  the  business  conducted  in  the 
United  States.  Consequently,  the  Income, 
gains,  and  losses  from  the  securities  for  1968 
are  not  effectively  connected  for  that  year 
with  the  conduct  of  a  trade  or  business  In 
the  United  States  by  M. 

(3)  Application  of  the  business -activi¬ 
ties  test — (1)  In  general.  For  purposes  of 
subparagraph  (1)  of  this  paragraph,  the 
business-activities  test  shall  ordinarily 
apply  in  making  a  determination  with 
respect  to  income,  gain,  or  loss  which, 
even  though  generally  of  the  passive 
type,  arises  directly  from  the  active  con¬ 
duct  of  the  taxpayer’s  trade  or  busine.ss 
In  the  United  States.  The  business- 
activities  test  is  of  primary  signihcance. 
for  example,  where  (a)  dividends,  inter¬ 
est,  or  gain  or  loss  are  derived  by  a  dealer 
in  stocks  or  securities,  or  similar  busi¬ 
ness,  (b)  royalties  are  derived  in  the 
active  conduct  of  a  business  consisting 
of  the  licensing  of  patents  or  similar  in¬ 
tangible  property,  or  (c)  service  fees  are 
derived  in  the  active  conduct  of  a 
servicing  business.  In  applying  the 
business-activities  test,  activities  relating 
to  the  management  of  investment  port¬ 
folios  shall  not  be  treated  as  activities 
of  the  trade  or  business  conducted  in 
the  United  States  unless  the  mainte¬ 
nance  of  the  investments  constitutes  the 
principal  activity  of  that  trade  or  busi¬ 
ness.  See  also  subparagraph  (5)  of  this 
paragraph  for  rules  applicable  to  tax¬ 
payers  conducting  a  banking,  financing, 
or  similar  business  in  the  United  States. 

(ii)  Illustrations.  The  application  of 
this  subparagraph  may  be  illustrated  by 
the  following  examples: 

Example  (J).  Foreign  corporation  S  Is  a 
foreign  Investment  company  organized  for 
the  purpose  of  Investing  In  stocks  and  secu¬ 
rities.  S  Is  not  a  personal  holding  company 
or  a  corporation  which  would  be  a  personal 
holding  company  but  for  section  542(c)(7) 
or  543(b)(1)(C).  Its  Investment  portfolios 
consist  of  common  stocks  issued  by  both 
foreign  and  domestic  corporations  and  a  sub¬ 


stantial  amount  of  high  grade  bonds.  The 
business  activity  of  8  consists  of  the  man¬ 
agement  of  its  portfolios  for  the  purpose 
of  investing,  reinvesting,  or  trading  In 
stocks  and  securities.  During  the  taxable 
year  1968,  S  has  its  principal  office  in  the 
United  States  within  the  meaning  of  para¬ 
graph  (c)  (2)  (111)  of  $  1.864-2  and,  by  reason 
of  Its  trading  In  the  United  States  in  stocks 
and  securities,  is  engaged  In  business  In  the 
United  States.  The  dividends  and  Interest 
derived  by  S  during  1968  from  sources  within 
the  United  States,  and  the  gains  and  losses 
from  sources  within  the  United  States  for 
such  year  from  the  sale  of  stocks  and  securi¬ 
ties  from  its  investment  portfolios,  are  effec¬ 
tively  connected  for  1968  with  the  conduct  of 
the  business  In  the  United  States  by  that 
corporation,  since  Its  activities  In  connec¬ 
tion  with  the  management  of  its  investment 
portfolios  are  activities  of  that  business  and 
such  activities  are  a  material  factor  in  the 
realization  of  such  Income,  gains,  and  losses. 

Example  (2).  N,  a  foreign  corporation 
which  uses  the  calendar  year  as  the  taxable 
year,  has  a  branch  In  the  United  States  which 
acts  as  an  Importer  and  distributor  of  mer¬ 
chandise;  by  reason  of  the  activities  of  that 
branch,  N  Is  engaged  In  business  In  the 
United  States  during  1968.  N  also  carries  on 
a  business  In  which  It  licenses  patents  to  un¬ 
related  persons  In  the  United  States  for  use 
in  the  United  States.  The  businesses  of  the 
licensees  in  which  these  patents  are  used 
have  no  direct  relationship  to  the  business 
carried  on  In  N’s  branch  in  the  United  States, 
although  the  merchandise  marketed  by  the 
branch  is  similar  In  type  to  that  manufac¬ 
tured  under  the  patents.  The  negotiations 
and  other  activities  leading  up  to  the  con¬ 
summation  of  these  licenses  are  conducted 
by  employees  of  N  who  are  not  connected 
with  the  U.S.  branch  of  that  corporation,  and 
the  U.S.  branch  does  not  otherwise  partici¬ 
pate  In  arranging  for  the  licenses.  Royalties 
received  by  N  during  1968  from  these  licenses 
are  not  effectively  connected  for  that  year 
with  the  conduct  of  its  business  in  the 
United  States  because  the  activities  of  that 
business  are  not  a  material  factor  in  the 
realization  of  such  Income. 

(4>  Method  of  accounting  as  a  factor. 
In  applying  the  asset-use  test  or  the 
business-activities  test  described  in  sub- 
paragraph  (1)  of  this  paragraph,  due 
regard  shall  be  given  to  whether  or  not 
the  asset,  or  the  income,  gain,  or  loss,  is 
accounted  for  through  the  trade  or  busi¬ 
ness  conducted  in  the  United  States,  that 
is,  whether  or  not  the  asset,  or  the  in¬ 
come,  gain,  or  loss,  is  carried  on  books  of 
account  separately  kept  for  that  trade  or 
business,  but  this  accounting  test  shall 
not  by  itself  be  controlling.  In  applying 
this  subparagraph,  consideration  shall  be 
given  to  whether  the  accounting  treat¬ 
ment  of  an  item  reflects  the  consistent 
application  of  generally  accepted  ac¬ 
counting  principles  in  a  partlcidar  trade 
or  business  in  accordance  with  accepted 
conditions  or  practices  in  that  trade  or 
business  and  whether  there  is  a  consist¬ 
ent  accounting  treatment  of  that  item 
from  year  to  year  by  the  taxpayer. 

(5)  Special  rules  relating  to  hank¬ 
ing.  financing,  or  similar  business  activ¬ 
ity — (i)  Definition  of  banking,  financing, 
or  similar  business.  A  nonresident  alien 
individual  or  a  foreign  corporation  shall 
be  considered  for  purposes  of  this  section 
and  paragraph  (b)  (2)  of  S  1.864-5  to  be 
engaged  in  the  active  conduct  of  a  bank¬ 
ing,  financing,  or  similar  business  in  the 


United  States  if  at  some  time  during  the 
taxable  year  the  taxpayer  is  engaged  in 
business  in  the  United  States  and  the  ac¬ 
tivities  of  such  business  consist  of  any 
one  or  more  of  the  following  activities 
carried  on,  in  whole  or  in  part,  in  the 
United  States  in  transactions  with  per¬ 
sons  situated  within  or  without  the 
United  States: 

(a)  Receiving  deposits  of  funds  from 
the  public, 

(b)  Making  personal,  mortgage,  indus¬ 
trial,  or  other  loans  to  the  public. 

(c>  Purchasing,  selling,  discounting, 
or  negotiating  for  the  public  on  a  regu¬ 
lar  basis,  notes,  drafts,  checks,  bills  of 
exchange,  acceptances,  or  other  evi¬ 
dences  of  indebtedness, 

(d)  Issuing  letters  of  credit  to  the 
public  and  negotiating  drafts  drawn 
thereunder, 

(e)  Providing  trust  services  for  the 
public,  or 

(/)  Financing  foreign  exchange  trans¬ 
actions  for  the  public. 

Although  the  fact  that  the  taxpayer  is 
subjected  to  the  banking  and  credit  laws 
of  a  foreign  country  shall  be  taken  into 
account  in  determining  whether  he  is 
engaged  in  the  active  conduct  of  a  bank¬ 
ing,  financing,  or  similar  business,  the 
character  of  the  business  actually  car¬ 
ried  on  during  the  taxable  year  in  the 
United  States  shall  determine  whether 
the  taxpayer  is  actively  conducting  a 
banking,  financing,  or  similar  business  in 
the  United  States.  A  foreign  corporation 
which  acts  merely  as  a  financing  vehicle 
for  borrowing  funds  for  its  parent  corpo¬ 
ration  or  any  other  person  who  would 
be  a  related  person  within  the  meaning 
of  section  954(d)  (3)  if  such  foreign  cor¬ 
poration  were  a  controlled  foreign  cor¬ 
poration  shall  not  be  considered  to  be 
engaged  in  the  active  conduct  of  a  bank¬ 
ing,  financing,  or  similar  business  in  the 
United  States, 

(ii)  Effective  connection  of  income 
from  stocks  or  securities  with  active  con¬ 
duct  of  a  banking,  financing,  or  similar 
business.  Notwithstanding  the  rules  in 
subparagraphs  (2)  and  (3)  of  this  para¬ 
graph  with  respect  to  the  asset-use  test 
and  the  business-activities  test,  any  divi¬ 
dends  or  Interest  from  stocks  or  securi¬ 
ties,  or  any  gain  or  loss  from  the  sale  or 
exchange  of  stocks  or  securities  which 
are  capital  assets,  w'hich  is  from  sources 
within  the  United  States  and  derived  by 
a  nonresident  alien  individual  or  a  for¬ 
eign  corporation  in  the  active  conduct 
during  the  taxable  year  of  a  banking, 
financing,  or  similar  business  in  the 
United  States  shall  be  treated  as  effec¬ 
tively  connected  for  such  year  with  the 
conduct  of  that  business  only  if  the 
stocks  or  securities  giving  rise  to  such  in¬ 
come.  gain,  or  loss  are  attributable  to 
the  U.S.  office  through  which  such  busi¬ 
ness  is  carried  on  and — 

(a)  Were  acquired — 

(1)  As  a  result  of,  or  in  the  course  of 
making  loans  to  the  public, 

(2)  In  the  course  of  distributing  such 
stocks  or  securities  to  the  public,  or 

(3)  For  the  purpose  of  being  used  to 
satisfy  the  reserve  requirements,  or  other 
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requirements  similar  to  reserve  require¬ 
ments,  established  by  a  duly  constituted 
banking  authority  in  the  United  States, 
or 

(b)  Consist  of  securities  (as  defined 
in  subdivision  (v)  of  this  subparagn^ih) 
which  are — 

<i)  Payable  on  demand  or  at  a  fixed 
maturity  date  not  exceeding  1  year  from 
the  date  of  acquisition. 

(2)  Issued  by  the  United  States,  or 
any  agency  or  instrumentahty  thereof, 
or 

(3)  Not  described  in  (a)  or  in  (f)  or 
<2)  of  this  (b). 

However,  the  amount  of  interest  from 
securities  described  in  (b)  (3)  of  this 
subdivision  (ii)  which  shall  be  treated  as 
effectively  connected  for  the  taxable 
year  with  the  active  conduct  of  a  bank¬ 
ing,  financing,  or  similar  business  in  the 
United  States  shall  be  an  amount  (but 
not  in  excess  of  the  entire  interest  for  the 
taxable  year  from  sotirces  within  the 
United  States  from  such  securities) 
determined  by  mviltiplying  the  entire 
interest  for  the  taxable  year  from  sources 
within  the  United  States  from  such 
securities  by  a  fraction  the  numerator  of 
which  is  10  percent  and  the  denominator 
of  which  is  the  same  percentage,  deter¬ 
mined  on  the  basis  of  a  monthly  average 
for  the  taxable  year,  as  the  book  value 
of  the  total  of  such  securities  held  by  the 
U.S.  office  through  which  such  business  is 
carried  on  bears  to  the  book  value  of 
the  total  assets  of  such  office.  Ihe 
amount  of  gain  or  loss,  if  any.  for  the 
taxable  year  from  the  sale  or  exchange  of 
such  securities  which  shall  be  treated  as 
effectively  connected  for  the  taxable  year 
with  the  active  conduct  of  a  banking, 
financing,  or  similar  business  in  the 
United  States  shall  be  an  amount  (but 
not  in  excess  of  the  entire  gain  or  loss 
for  the  taxable  year  from  sources  within 
the  United  States  from  the  sale  or  ex¬ 
change  of  such  securities)  determined  by 
multiplying  the  entire  gain  or  loss  for  the 
taxable  year  from  sources  within  the 
United  States  from  the  sale  or  exchange 
of  such  securities  by  the  fraction  de¬ 
scribed  in  the  immediately  preceding 
sentence.  The  percentage  of  the  denom¬ 
inator  of  the  limiting  fraction  for  such 
p\irposes  shall  be  the  percentage  obtained 
by  separately  adding  the  book  value  of 
such  securities  and  such  total  assets  held 
at  the  close  of  each  month  in  the  taxable 
year,  dividing  each  such  sum  by  12,  and 
then  dividing  the  amount  of  securities 
so  obtained  by  the  amount  of  assets  so 
obtained.  This  subdivision  does  not  apply 
to  dividends  from  stock  owned  by  a  for¬ 
eign  corporation  in  a  domestic  corpora¬ 
tion  of  which  more  than  50  percent  of 
the  total  combined  voting  power  of  all 
classes  of  stock  entitled  to  vote  is  owned 
by  such  foreign  corporation  and  which  is 
engaged  in  the  active  conduct  of  a  bank¬ 
ing  business  in  the  United  States.  The 
application  of  this  subdivision  may  be 
illustrated  by  the  following  example: 

Example.  Foreign  corporation  M,  created 
under  the  laws  of  foreign  country  T,  has  In 
the  United  States  a  branch,  B,  which  during 


the  taxable  year  is  engaged  in  the  active 
conduct  of  the  banking  business  in  the 
United  States  wKhln  the  meaning  of  subdi¬ 
vision  (1)  of  this  subparagraph.  During  the 
taxable  year  M  derives  from  sources  within 
the  United  States  through  the  activities 
carried  on  through  B,  $7,500,000  interest 
frcnn  securities  described  in  subdivision  (b) 
(3)  of  this  subdivision  (it)  and  $7,500,000 
gain  from  the  sale  or  exchange  of  such  se¬ 
curities.  The  monthly  average,  determined  as 
of  the  last  day  of  each  month  in  the  taxable 
year,  of  such  securities  held  by  B  divided  by 
the  monthly  average,  as  so  determined,  of  the 
total  assets  held  by  B  equals  15  percent. 
Under  this  subdivision,  the  amount  of  in¬ 
terest  Income  from  such  securities  that  shall 
be  treated  as  effectively  connected  for  the 
taxable  year  with  the  active  conduct  by  M 
of  a  banking  business  in  the  United  States 
is  $5  million  ($7,500,000  interest  X  10%/ 
15%),  and  the  amount  of  gain  from  the  sale 
or  exchange  of  such  securities  that  shall  be 
treated  as  effectively  connected  for  such 
year  with  the  active  conduct  of  such  business 
is  $5  million  ($7,500,000  gain  X  10%/15%). 

(iii)  Stocks  or  securities  attributable 
to  U.S.  office — (o)  In  general.  For  pur¬ 
poses  of  subdivision  (ii)  of  this  subpara¬ 
graph,  a  stock  or  security  shall  be 
deemed  to  be  attributable  to  a  U.S.  office 
only  if — 

(1)  Such  office  actively  participated  in 
soliciting,  negotiating,  or  performing 
other  activities  required  to  arrange,  the 
acquisition  of  such  stock  or  security,  and 

(2)  Such  stock  or  security  is  or  was 
held  in  the  United  States  by  or  for  such 
office  and  recorded  on  its  books  or  rec¬ 
ords  as  having  been  purchased  or  ac¬ 
quired  by  such  office  or  for  its  account. 

(b)  Exceptions.  A  stock  or  security 
shall  not  be  deemed  to  be  attributable 
to  a  U.S.  office  merely  because  such  office 
conducts  one  or  more  of  the  following 
activities : 

(1)  Collects  or  accounts  for  the  divi¬ 
dends,  Interest,  gain,  or  loss  from  such 
stock  or  security, 

(2)  Exercises  general  supervision  over 
the  activities  of  the  persons  directly 
responsible  for  carrying  on  the  activities 
described  in  (a)(1)  of  this  subdivision, 

(3)  Performs  merely  clerical  fimctions 
incident  to  the  acquisition  of  such  stock 
or  security,  or 

(4)  Exercises  final  approval  over  the 
execution  of  the  acquisition  of  such  stock 
or  security. 

(iv)  Acquisitions  in  course  of  making 
loans  to  the  public.  For  purposes  of  sub¬ 
division  (ii)  of  this  subparagraph — 

(a)  A  stock  or  security  shall  be  con¬ 
sidered  to  have  been  acquired  in  the 
course  of  making  a  loan  to  the  public 
where,  for  example,  such  stock  or  secu¬ 
rity  was  acquired  as  additional  consid¬ 
eration  for  the  making  of  the  loan, 

(b)  A  stock  or  security  shall  be  con¬ 
sidered  to  have  been  acquired  as  a  result 
of  making  a  loan  to  the  public  if,  for 
example,  such  stock  or  security  was  ac¬ 
quired  by  foreclosure  upon  a  bona  fide 
default  of  the  loan  and  is  held  as  an 
ordinary  and  necessary  Incident  to  the 
active  conduct  of  the  banking,  financing, 
or  similar  business  in  the  United  States, 
and 


(c)  A  stock  or  security  acquired  on  a 
stock  exchange  or  organized  over-the- 
coimter  market  shall  be  considered  not 
to  have  been  acquired  as  a  result  of,  or 
in  the  course  of,  making  loans  to  the 
public. 

(v)  Security  defined.  For  purposes  of 
this  subparagraph,  a  secmity  is  any  bill, 
note,  bond,  debenture,  or  other  evidence 
of  indebtedness,  or  any  evidence  of  an 
interest  in,  or  right  to  subscribe  to  or 
purchase,  any  of  the  foregoing  items. 

(vi)  Limitations  on  application  of 
subparagraph — (a)  Other  business  ac¬ 
tivity.  This  subparagraph  provides  rules 
for  determining  when  certain  income 
from  stocks  or  securities  is  effectively 
connected  with  the  active  conduct  of  a 
banking,  financing,  or  similar  business  in 
the  United  States.  Any  dividends,  inter¬ 
est,  gain,  or  loss  from  sources  within  the 
United  States  which  by  reason  of  the 
application  of  subdivision  (ii)  of  this 
subparagraph  is  not  effectively  con¬ 
nected  with  the  active  conduct  by  a  non¬ 
resident  alien  Individual  or  a  foreign 
corporation  of  a  banking,  financing,  or 
similar  business  in  the  United  States  may 
be  effectively  connected  for  the  taxable 
year,  under  subparagraph  (2)  or  (3)  of 
this  paragraph  with  the  conduct  by  such 
taxpayer  of  another  trade  or  business  in 
the  United  States,  such  as,  for  example, 
the  business  of  selling  or  manufacturing 
goods  or  merchandise  or  of  trading  in 
stocks  or  securities  for  the  taxpayer’s 
own  accoimt. 

(b)  Other  income.  For  rules  relating 
to  Income,  gain,  or  loss  from  sources 
within  the  United  States  (other  than 
dividends  or  interest  from,  or  gain  or  loss 
from  the  sale  or  exchange  of,  stocks  or 
securities  referred  to  in  subdivision  (ii) 
of  this  subparagraph)  derived  in  the  ac¬ 
tive  conduct  of  a  banking,  financing,  or 
similar  business  in  the  United  States,  see 
subparagraphs  (2)  and  (3)  of  this  para¬ 
graph  and  paragraph  (b)  of  this  section. 

(vil)  Illustrations.  The  application  of 
this  subparagraph  may  be  illustrated  by 
the  following  examples: 

Example  (1).  Fcmlgn  corporation  P,  which 
is  created  under  the  laws  of  foreign  coun¬ 
try  X  and  engaged  in  the  active  conduct  of 
the  banking  business  in  country  X  and  a 
number  of  other  foreign  countries,  has  in  the 
United  States  a  branch.  B,  which  during  the 
taxable  year  is  engaged  in  the  active  conduct 
of  the  banking  business  in  the  United  States 
within  the  meaning  of  subdivision  (1)  of 
this  subparagraph.  In  the  course  of  its  bank¬ 
ing  business  in  foreign  countries,  F  re¬ 
ceives  at  its  branches  located  in  country  X 
and  other  foreign  coxmtiies  substantial  de¬ 
posits  in  U.S.  dollars  which  are  transferred  to 
the  accounts  of  B  in  the  United  States. 
During  the  taxable  year,  B  actively  partici¬ 
pates  in  negotiating  loans  to  residents  of 
the  United  States,  such  as  call  loans  to  U.S. 
brokers,  which  are  financed  from  the  U.S. 
dollar  deposits  transferred  to  B  by  F.  In  ad¬ 
dition,  B  actively  participates  in  purchasing 
on  the  New  Tork  Stock  Exchange  and  over- 
the-counter  markets  long-term  bonds  and 
notes  Issued  by  the  UJ5.  Government,  U.S. 
Treasury  bills,  and  long-term  interest-bear¬ 
ing  bonds  Issued  by  domestic  corporations 
and  having  a  maturity  date  of  less  than  1 
year  from  the  date  of  acquisition,  all  of 
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which  are  purchased  from  the  deposits  trails* 
ferred  to  B  by  F.  All  of  the  securities  so  ac¬ 
quired  are  held  by  B  and  recorded  on  Its 
books  In  the  United  States.  Pursuant  to  sub¬ 
division  (11)  of  this  subparagnqih,  the  In¬ 
terest  received  by  P  during  the  taxable  year 
on  these  loans,  bonds,  notes,  and  bills  Is  ef¬ 
fectively  connected  for  such  year  with  the 
active  conduct  by  F  of  a  banking  business 
In  the  United  States. 

Example  (2).  The  facts  are  the  same  as  In 
example  (1)  except  that  B  also  actively  par¬ 
ticipates  In  using  part  of  the  U.S.  dollar 
deposits,  which  are  transferred  to  It  by  F,  to 
purchase  on  the  New  York  Stock  Exchange 
shares  of  common  stock  Issued  by  various 
domestic  corporations.  All  of  the  shares  so 
purchased  are  considered  to  be  capital  assets 
within  the  meaning  of  section  1221  and  are 
recorded  on  B’s  books  In  the  United  States. 
None  of  the  shares  so  purchased  were  ac¬ 
quired  for  the  purpose  of  meeting  reserve 
or  other  similar  requirements.  During  the 
taxable  year  some  of  the  shares  are  sold  by 
B  on  the  stock  exchange.  Pursuant  to  sub¬ 
division  (11)  of  this  subparagraph,  the  divi¬ 
dends  and  gains  received  by  F  during  the 
taxable  year  on  these  shares  of  stock  are  not 
effectively  connected  with  the  active  conduct 
by  F  of  a  banking,  financing,  or  similar  busi¬ 
ness  In  the  United  States. 

Example  (3).  The  facts  are  the  same  as  in 
example  (1)  except  that  B  also  uses  part  of 
the  U.S.  dollar  deposits,  which  are  transferred 
to  it  by  F,  to  make  a  loan  to  domestic  corpo¬ 
ration  M.  As  part  of  the  consideration  for  the 
loan,  M  gives  to  B  a  number  of  shares  of 
common  stock  Issued  by  M.  All  of  these 
shares  of  stock  are  considered  to  be  capital 
assets  within  the  meaning  of  section  1221 
and  are  recorded  on  B’s  books  In  the  United 
States.  During  the  taxable  year  one-half  of 
these  shares  of  stock  is  sold  by  B  on  the 
New  York  Stock  Exchange.  Pursuant  to 
subdivision  (11)  of  this  subparagraph,  the 
dividends  and  gains  received  by  F  during  the 
taxable  year  on  these  shares  of  stock  are 
effectively  connected  for  such  year  with  the 
active  conduct  by  F  of  a  banking  business 
In  the  United  States. 

Example  (4).  The  facts  are  the  same  as 
In  example  (1)  except  that  during  the  tax¬ 
able  year  the  home  office  of  F  in  country 
X  actively  participates  In  negotiating  loans 
to  residents  of  the  United  States,  such  as 
call  loans  to  U.S.  brokers,  which  are  financed 
by  the  U.S.  dollar  deposits  received  at  the 
home  office  and  are  recorded  on  the  books 
of  the  home  office.  B  does  not  participate 
in  negotiating  these  loans.  Pursuant  to  sub¬ 
division  (11)  of  this  subparagraph  the  Interest 
received  by  F  during  the  taxable  year  on  these 
loans  made  by  the  home  office  In  country 
X  is  not  effectively  connected  with  the  active 
conduct  by  F  of  a  banking,  financing,  or 
similar  business  in  the  United  States. 

(6)  Income  related  to  personal  serv¬ 
ices  of  an  individual — (i)  Income,  gain, 
or  loss  from  assets.  Income  or  gains  from 
sources  within  the  United  States 
described  in  section  871(a)(1)  and 
derived  from  an  asset,  and  gain  or  loss 
from  sources  within  the  United  States 
from  the  sale  or  exchange  of  capital 
assets,  realized  by  a  nonresident  alien 
individual  engaged  in  a  trade  or  business 
in  the  United  States  during  the  taxable 
year  solely  by  reason  of  his  performing 
personal  services  in  the  United  States 
shall  not  be  treated  as  income,  gain,  or 
loss  which  is  effectively  connected  for 
the  taxable  year  with  the  conduct  of  a 
trade  or  business  in  the  United  States, 
unless  there  is  a  direct  economic  rela¬ 


tionship  between  his  holding  of  the  asset 
from  which  the  income,  gain,  or  loss 
results  and  his  trade  or  business  of  per¬ 
forming  the  personal  services.  This 
direct  economic  relationship  exists,  for 
example,  where  the  individual  purchases 
stock  in  a  domestic  corporation  to  assure 
the  opportunity  of  performing  personal 
services  in  the  United  States  for  that 
corporation. 

(ii)  Wages,  salaries,  and  pensions. 
Wages,  salaries,  fees,  compensations, 
emoluments,  or  other  remimerations,  in¬ 
cluding  bonuses,  received  by  a  non¬ 
resident  alien  individual  for  performing 
personal  services  in  the  United  States 
which,  under  paragraph  (a)  of  §  1.864-2, 
constitute  engaging  in  a  trade  or  busi¬ 
ness  in  the  United  States,  and  pensions 
and  retirement  pay  attributable  to  such 
personal  services,  constitute  income 
which  is  effectively  connected  for  the 
taxable  year  with  the  conduct  of  a  trade 
or  business  in  the  United  States  by  that 
individual  if  he  is  engaged  in  a  trade 
or  business  in  the  United  States  at  some 
time  during  the  taxable  year  in  which 
such  income  is  received. 

§  1.86-1—5  Foreign  8ouree  income  effec- 
lively  connected  with  U.S.  business. 

(a)  In  general.  This  section  applies 
only  to  a  nonresident  alien  Individual  or 
a  foreign  corporation  that  is  engaged  In 
a  trade  or  business  in  the  United  States 
at  some  time  during  a  taxable  year 
beginning  after  December  31,  1966,  and 
to  the  income,  gain,  or  loss  of  such  per¬ 
son  from  sources  without  the  United 
States.  The  income,  gain,  or  loss  of  such 
person  for  the  taxable  year  from  sources 
without  the  United  States  which  is 
siJecified  in  paragraph  (b)  of  this  sec¬ 
tion  shall  be  treated  as  effectively  con¬ 
nected  for  the  taxable  year  with  the  con¬ 
duct  of  a  trade  or  business  in  the  United 
States,  only  if  he  also  has  in  the 
United  States  at  some  time  during  the 
taxable  year,  but  not  necessarily  at  the 
time  the  income,  gain,  or  loss  is  realized, 
an  office  or  other  fixed  place  of  business, 
as  defined  in  §  1.864-7,  to  which  such 
income,  gain,  or  loss  is  attributable  in 
accordance  with  §  1.864-6.  The  income 
of  such  person  for  the  taxable  year  from 
sources  without  the  United  States  which 
is  specified  in  paragraph  (c)  of  this  sec¬ 
tion  shall  be  treated  as  effectively  con¬ 
nected  for  the  taxable  year  with  the 
conduct  of  a  trade  or  business  in  the 
United  States  when  derived  by  a  foreign 
corporation  carrying  on  a  life  insiu*ance 
business  in  the  United  States.  Except  as 
provided  in  paragraphs  (b)  and  (c)  of 
this  section,  no  income,  gain,  or  loss  of 
a  nonresident  alien  individual  or  a  for¬ 
eign  corporation  for  the  taxable  year 
from  sources  without  the  United  States 
shall  be  treated  as  effectively  connected 
for  the  taxable  year  with  the  conduct  of 
a  trade  or  business  in  the  United  States 
by  that  person.  Any  income,  gain,  or  loss 
described  In  paragraph  (b)  or  (c)  of  this 
section  which.  If  it  were  derived  by  the 
taxpayer  from  sources  within  the  United 
States  for  the  taxable  year,  would  not 
be  treated  under  §  1.864-4  as  effectively 


connected  for  the  taxable  year  with  the 
conduct  of  a  trade  or  business  In  the 
United  States  shall  not  be  treated  under 
this  section  as  effectively  connected  for 
the  taxable  year  with  the  conduct  of  a 
trade  or  business  in  the  United  States. 

(b)  Income  other  than  income  attrib¬ 
utable  to  U.S.  life  insurance  business. 
Income,  gain,  or  loss  from  sources  with¬ 
out  the  United  States  other  than  income 
described  in  paragraph  (c)  of  this  sec¬ 
tion  shall  be  taken  into  account  pur¬ 
suant  to  paragraph  (a)  of  this  section  in 
applying  §§  1.864-6  and  1.864-7  only  if  it 
consists  of — 

(1)  Rents,  royalties,  or  gains  on  sales 
of  intangible  property,  (i)  Rents  or  royal¬ 
ties  for  the  use  of,  or  for  the  privilege 
of  using,  intangible  personal  property  lo¬ 
cated  outside  the  United  States  or  from 
any  interest  in  such  property,  including 
rents  or  royalties  for  the  use,  or  for  the 
privilege  of  using,  outside  the  United 
States,  patents,  copyrights,  secret  proc¬ 
esses  and  formulas,  good  will,  trade¬ 
marks,  trade  brands,  franchises,  and 
other  like  properties,  if  such  rents  or 
royalties  are  derived  in  the  active  con¬ 
duct  of  the  trade  or  business  in  the 
United  States. 

(ii)  Gains  or  losses  on  the  sale  or  ex¬ 
change  of  Intangible  personal  property 
located  outside  the  United  States  or 
from  any  Interest  in  such  property,  in¬ 
cluding  gains  or  losses  on  the  sale  or 
exchange  of  the  privilege  of  using,  out¬ 
side  the  United  States,  patents,  copy¬ 
rights,  secret  processes  and  formulas, 
good  will,  trademarks,  trade  brands, 
franchises,  and  other  like  properties,  if 
such  gains  or  losses  are  derived  in  the  ac¬ 
tive  conduct  of  the  trade  or  business 
in  the  United  States. 

(Hi)  Whether  or  not  such  an  item  of 
income,  gain,  or  loss  Is  derived  in  the 
active  conduct  of  a  trade  or  business  in 
the  United  States  shall  be  determined 
from  the  facts  and  circumstances  of  each 
case.  The  frequency  with  which  a  non¬ 
resident  alien  individual  or  a  foreign  cor¬ 
poration  enters  into  transactions  of  the 
type  from  which  the  income,  gain,  or 
loss  Is  derived  shall  not  of  itself  deter¬ 
mine  that  the  income,  gain,  or  loss  is 
derived  in  the  active  conduct  of  a  trade 
or  business. 

(iv)  This  subparagraph  shall  not  apply 
to  rents  or  royalties  for  the  use  of.  or 
for  the  privilege  of  using,  real  property 
or  tangible  personal  property,  or  to  gain 
or  loss  from  the  sale  or  exchange  of 
such  property. 

(2)  Dividends  or  interest,  or  gains  or 
loss  from  sales  of  stocks  or  securities — 
(1)  In  general.  Dividends  or  interest 
from  any  transaction,  or  gains  or  losses 
on  the  sale  or  exchange  of  stocks  or  se¬ 
curities,  realized  by  (a)  a  nonresident 
alien  individual  or  a  foreign  corporation 
In  the  active  conduct  of  a  banking,  fi¬ 
nancing,  or  similar  business  in  the  United 
States  or  (b)  a  foreign  corporatlm  en¬ 
gaged  In  business  In  the  United  States 
whose  principal  business  Is  trading  In 
stocks  or  securities  for  Its  own  account. 
Whether  the  taxpayer  Is  engaged  In  the 
active  conduct  of  a  banking,  financing. 
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or  similar  business  In  the  United  States 
for  purposes  of  this  subparagraph  shall 
be  determined  In  accordance  with  the 
principles  of  peu*agraph  (c)  (5)  (1)  of 
§  1.864-4. 

(11)  Incidental  investment  activity. 
This  subparagraph  shall  not  apply  to  In¬ 
come,  gain,  or  loss  realized  by  a  non¬ 
resident  alien  Individual  or  foreign  cor¬ 
poration  on  stocks  or  securities  held, 
sold,  or  exchanged  In  connection  with 
Incidental  investment  activities  carried 
on  by  that  person.  Thus,  a  foreign  cor¬ 
poration  which  is  primarily  a  holding 
company  owning  si^ficant  percentages 
of  the  stocks  or  securities  Issued  by  other 
corporations  shall  not  be  treated  imder 
this  subparagraph  as  a  corporation  the 
principal  business  of  which  is  trading  in 
stocks  or  securities  for  its  own  a(x;ount, 
solely  because  it  engages  in  sporadic  pur¬ 
chases  or  sales  of  stocks  or  securities  to 
adjust  its  portfolio.  The  application  of 
this  subdivision  may  be  illustrated  by  the 
following  example: 

Example.  F.  a  foreign  corporation,  owns 
voting  stock  in  foreign  corporations  M,  N, 
and  P,  its  holdings  in  such  corporations  con¬ 
stituting  15,  20,  and  100  percent,  re8i>ectively, 
of  all  classes  of  their  outstanding  voting 
stock.  Each  of  such  stock  holdings  by  F  rep¬ 
resents  approximately  20  percent  of  its  total 
assets.  The  remaining  40  percent  of  F’s  assets 
consist  of  other  investments,  20  percent  be¬ 
ing  invested  in  securities  Issued  by  foreign 
governments  and  in  stocks  and  bonds  issued 
by  other  corporations  in  which  F  does  not 
own  a  significant  percentage  of  their  out¬ 
standing  voting  stock,  and  20  percent  being 
Invested  in  bonds  issued  by  N.  None  of  the 
assets  of  F  are  held  primarily  for  sale;  but, 
if  the  officers  of  that  corporation  were  to 
decide  that  other  investments  would  be  pref¬ 
erable  to  its  holding  of  such  assets.  F  would 
sell  the  stocks  and  securities  and  reinvest 
the  proceeds  therefrom  in  other  holdings. 
Any  Income,  gain,  or  loss  which  F  may  derive 
from  this  Investment  activity  is  not  con¬ 
sidered  to  be  realized  by  a  foreign  corpora¬ 
tion  described  in  subdivision  (1)  of  this 
Bubparagrf^b . 

(3)  Sale  of  goods  or  merchandise 
through  U.S.  office,  (i)  Income,  gain,  or 
loss  from  the  sale  of  Inventory  Items  or 
of  property  held  primarily  for  sale  to 
customers  in  the  ordinary  course  of  busi¬ 
ness.  as  described  in  section  1221(1), 
where  the  sale  is  outside  the  United 
States  but  through  the  office  or  other 
fixed  place  of  business  which  the  non¬ 
resident  alien  or  foreign  corporation  has 
in  the  United  States,  irrespective  of  the 
destination  to  which  such  property  is 
sent  for  use,  consumption,  or  disposition. 

(ii)  This  subparagraph  shall  not  apply 
to  ln(x>me.  gain,  or  loss  resulting  from  a 
sales  contract  entered  into  on  or  before 
February  24,  1966.  See  section  102(e)  (1) 
of  the  Foreign  Investors  Tax  Act  of  1966 
(80  Stat.  1547).  Thus,  for  example,  the 
sales  office  In  the  United  States  of  a  for¬ 
eign  corporation  enters  into  negotiations 
for  the  sale  of  500,000  industrial  bear¬ 
ings  which  the  corporation  produces  in 
a  foreign  country  for  consumption  in  the 
Western  Hemisphere.  These  negotiations 
culminate  in  a  binding  agreement  en¬ 
tered  into  on  January  1,  1966.  By  its 
terms  delivery  under  the  contract  is  to 


be  made  over  a  period  of  3  years  begin¬ 
ning  in  March  of  1966.  Payment  is  due 
upon  delivery.  The  Income  from  sources 
without  the  United  States  resulting  from 
this  sale  negotiated  by  the  UJ3.  sales 
offl(x  of  the  foreign  corporation  shall  not 
be  taken  into  account  under  this  sub- 
paragraph  for  any  taxable  year. 

(ill)  This  subparagraph  shall  not  ap¬ 
ply  to  gains  or  losses  on  the  sale  or  ex- 
chan^  of  Intangible  personal  property 
to  which  subparagraph  ( 1 )  of  this  para¬ 
graph  applies  or  of  stocks  or  securities 
to  which  subparagraph  (2)  of  this  para¬ 
graph  applies. 

(c)  Income  attributable  to  U.S.  life 
insurance  business.  (1)  All  of  the  income 
for  the  taxable  year  of  a  foreign  cor¬ 
poration  described  in  subparagraph  (2) 
of  this  paragraph  from  sources  without 
the  United  States,  w'hich  is  attrib¬ 
utable  to  its  U.S.  life  insurance  business, 
shall  be  treated  as  effectively  con¬ 
nected  for  the  taxable  year  with  the  con¬ 
duct  of  a  trade  or  business  in  the  United 
States  by  that  corporation.  Thus,  in 
determining  its  life  insurance  company 
taxable  income  from  its  U.S.  business 
for  proposes  of  section  802,  the  foreign 
corporation  shall  include  all  of  its  items 
of  income  from  sources  without  the 
United  States  which  would  appropriately 
be  taken  into  account  in  determining 
the  life  insurance  company  taxable  in¬ 
come  of  a  domestic  corporation.  The  in¬ 
come  to  which  this  subparagraph  ap¬ 
plies  shall  be  taken  into  account  for  pur¬ 
poses  of  paragraph  (a)  of  this  section 
without  reference  to  §§  1.864-6  and 
1.864-7. 

(2)  A  foreign  corporation  to  which 
subporagraph  (1)  of  this  praragraph  ap¬ 
plies  is  a  foreign  corporation  carrying 
on  an  insurance  business  in  the  United 
States  during  the  taxable  year  which — 

(i)  Without  taking  into  account  its  in- 
come  not  effectively  connected  for  that 
yesir  with  the  conduct  of  any  trade  or 
business  in  the  United  States,  would 
qualify  as  a  life  insurance  company 
under  part  I  (section  801  and  following) 
of  subchapter  L,  chapter  1  of  the  Code,  if 
it  were  a  domestic  corporation,  and 

(ii)  By  reason  of  section  842  is  tax¬ 
able  under  that  part  on  its  income  which 
is  effectively  connected  for  that  year 
with  its  conduct  of  any  trade  or  business 
in  the  United  States. 

(d)  Excluded  foreign  source  income. 
Notwithstanding  paragraphs  (b)  and  (c) 
of  this  section,  no  income  from  sources 
without  the  United  States  shall  be  treated 
as  effectively  (xrnnected  for  any  taxable 
year  with  the  conduct  of  a  trade  or 
business  in  the  United  States  by  a  non¬ 
resident  alien  individual  or  a  foreign 
corporation  if  the  income  consists  of — 

(1)  Dividends,  interest,  or  royalties 
paid  by  a  related  foreign  corporation. 
Dividends,  Interest,  or  royalties  paid  by 
a  foreign  corporation  in  which  the  non¬ 
resident  alien  individual  or  the  foreign 
corporation  described  in  paragraph  (a) 
of  this  section  owns,  within  the  meaning 
of  section  958(a),  or  is  considered  as 
owning,  by  applying  the  ownership  rples 
of  section  958(b),  at  the  time  such  Items 


are  paid  more  than  50  prercent  of  the 
total  combined  voting  px>wer  of  all  classes 
of  stock  entitled  to  vote. 

(2)  Subpart  F  income  of  a  controlled 
foreign  corporation.  Any  Iruxime  of  the 
foreign  corporation  described  In  para¬ 
graph  (a)  of  this  section  which  is  sub- 
p>art  F  income  for  the  taxable  year,  as 
determined  imder  section  952(a),  even 
though  part  of  the  income  is  attributable 
to  amormts  which.  If  distributed  by  the 
foreign  corporation,  would  be  distributed 
with  respect  to  its  stock  which  is  owned 
by  shareholders  who  are  not  U.S.  share¬ 
holders  within  the  meaning  of  section 
951(b) .  This  subparagraph  shall  not  ap¬ 
ply  to  any  income  of  the  foreign  corpo¬ 
ration  which  is  excluded  in  determining 
its  subpart  F  income  for  the  taxable  year 
for  purposes  of  section  952(a) .  Thus,  for 
example,  this  subparagraph  shall  not 
apply  to — 

(i)  Any  dividends.  Interest,  or  gains 
from  qualified  investments  In  less  de- 
velopied  countries  which  are  excluded 
under  section  954  (b)(1), 

(ii)  Foreign  base  comp}any  income 
amoimUng  to  less  than  30  prercent  of 
gross  income  which  by  roason  of  section 
954(b)  (3)  (A)  does  not  become  subp>art  F 
Income  tor  the  taxable  year, 

(iii)  Any  Income  excluded  from 
foreign  base  comi>any  income  under  sec¬ 
tion  954(b)  (4),  relating  to  exception  for 
foreign  corporations  not  availed  of  to  re¬ 
duce  taxes. 

(tv)  Any  Income  derived  in  the  active 
conduct  of  a  trade  or  business  which  is 
excluded  under  section  954(c)  (3),  or 

(v)  Any  income  received  frtHn  related 
p>ersons  which  is  excluded  under  section 
954(c)(4). 

This  subparagraph  shall  apply  to  the 
foreign  corporation’s  entire  subp>art  F  in¬ 
come  for  the  taxable  year  determined 
under  section  952(a).  even  though  no 
amount  Is  Included  in  the  gross  income 
of  a  U.S.  shareholder  under  section  951 
(a)  with  resprect  to  that  subpart  F  in¬ 
come  because  of  the  minimum  distribu¬ 
tion  provisions  of  section  963(a)  or  be¬ 
cause  of  the  reduction  imder  section  970 
(a)  with  respect  to  an  expjort  trade  cor- 
p>orati(Hr.  This  subpraragraph  shall  apply 
only  to  a  foreign  corporation  which  Is  a 
controlled  foreign  corporation  within  the 
meaning  of  section  957  and  the  regula¬ 
tions  thereunder.  The  application  of  this 
subp>aragraph  may  be  illustrated  by  the 
following  examples: 

Example  (1).  Ck>ntrolled  foreign  coipora- 
tion  M,  Incoiporated  under  the  laws  of 
foreign  country  X,  Is  engaged  In  the  business 
of  purchasing  and  selling  merchandise  manu¬ 
factured  In  foreign  country  T  by  an  un¬ 
related  person.  M  negotiates  sales,  through 
its  sales  office  In  the  United  States,  of  its 
merchandise  for  use  outside  of  country  X. 
These  sales  are  made  outside  the  United 
States,  and  the  merchandise  Is  sold  for  use 
outside  the  United  States.  No  office  main¬ 
tained  by  M  outside  the  United  States  par¬ 
ticipates  materially  In  the  sales  made  through 
its  U.S.  sales  office.  These  activities  con¬ 
stitute  the  only  activities  of  M.  During  the 
taxable  year  M  derives  $100,000  Income  from 
these  sales  made  through  Its  U.S.  sales  of¬ 
fice,  and  all  of  such  Income  Is  foreign  base 
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company  sales  Income  by  reason  of  section 
954(d)(2)  and  paragraph  (b)  of  1  1.954-3. 
The  entire  $100,000  Is  also  subpart  F  Income, 
determined  under  section  952(a).  In  addi¬ 
tion,  all  of  this  Income  would,  without  refer¬ 
ence  to  section  864(c)  (4)  (D)  (11)  and  this 
subparagraph,  be  treated  as  effectively  con¬ 
nected  for  the  taxable  year  with  the  conduct 
of  a  trade  or  business  In  the  United  States 
by  M.  Through  Its  entire  taxable  year  60 
percent  of  the  one  class  of  stock  of  M  Is 
owned  within  the  meaning  of  section  958(a) 
by  U.S.  shareholders,  as  defined  In  section 
951(b),  and  40  percent  of  Its  one  class  of 
stock  Is  owned  within  the  meaning  of  sec¬ 
tion  958(a)  by  persons  who  are  not  U.S. 
shareholders,  as  defined  In  section  051(b). 
Although  only  $60,000  of  the  subpart  F  In¬ 
come  of  M  for  the  taxable  year  is  Includible 
In  the  Income  of  the  U.S.  shareholders 
under  section  951(a),  the  entire  subpart 
F  Income  of  $100,000  constitutes  Income 
which,  by  reason  of  section  864(c)  (4)  (D)  (U) 
and  this  subparagraph.  Is  not  effectively  con¬ 
nected  for  the  taxable  year  with  the  conduct 
of  a  trade  or  business  In  the  United  States 
by  M. 

Example  (2).  The  facts  are  the  same  as  in 
example  (1)  except  that  the  foreign  base 
company  sales  income  amounts  to  $150,000 
determined  In  accordance  with  paragraph 
(d)(3)(l)  of  {  1.954-1,  and  that  M  also  has 
gross  Income  from  sources  without  the  United 
States  of  $50,000  from  sales,  through  Its 
sales  office  In  the  United  States,  of  mer¬ 
chandise  for  use  in  country  X.  These  sales 
are  made  outside  the  United  States.  All  of 
this  Income  would,  without  reference  to  sec¬ 
tion  864(c)  (4)  (D)  (11)  and  this  subpara¬ 
graph,  be  treated  as  effectively  connected  for 
the  taxable  year  with  the  conduct  of  a  trade 
or  business  In  the  United  States  by  M.  Since 
the  foreign  base  company  Income  of  $150,000 
amounts  to  75  percent  of  the  entire  gross 
Income  of  $200,000,  determined  as  provided 
In  paragraph  (d)  (3)  (11)  of  §  1.954-1,  the 
entire  $200,000  constitutes  foreign  base  com¬ 
pany  Income  under  section  9S4(b)  (3)  (B). 
Assuming  that  M  has  no  amounts  to  be 
taken  Into  account  under  paragraphs  (1), 
(2),  (4),  and  (5)  of  section  054(b),  the 
$200,000  Is  also  subpart  F  Income,  deter¬ 
mined  under  section  952(a).  This  subpart 
F  Income  of  $200,000  constitutes  income 
which,  by  reason  of  section  864(c)  (4)  (D) 
(11)  and  this  subparagraph.  Is  not  effectively 
connected  for  the  taxable  year  with  the  con¬ 
duct  of  a  trade  or  business  In  the  United 
States  by  M. 

(3)  Interest  on  certain  deposits.  In¬ 
terest  which,  by  reason  of  section  861 
(a)(1)(A)  (relating  to  Interest  on  de¬ 
posits  with  banks,  savings  and  loan  asso¬ 
ciations,  and  Insurance  companies  paid 
or  credited  before  January  1,  1976)  and 
paragraph  (c)  of  S  1.864-.4,  Is  deter¬ 
mined  to  be  income  from  som'ces  with¬ 
out  the  United  States  because  it  Is  not 
effectively  connected  for  the  taxable 
year  with  the  conduct  of  a  trade  or  busi¬ 
ness  in  the  United  States  by  the  non¬ 
resident  alien  Individual  or  foreign 
corporation. 

§  1.864—6  Income,  gain,  or  loss  attrib¬ 
utable  to  an  office  or  other  fixed 
place  of  business  in  Uie  United 
States. 

(a)  In  general.  Income,  gain,  or  loss 
from  sources  without  the  United  States 
which  is  specified  In  paragraph  (b)  of 
§  1.864-5  and  received  by  a  nonresident 
alien  individual  or  a  foreign  corporati<m 


engaged  in  a  trade  or  business  in  the 
United  States  at  some  time  during  a  tax¬ 
able  year  beginning  after  December  31. 
1966,  shall  be  treated  as  effectively  con¬ 
nected  for  the  taxable  year  with  the  con¬ 
duct  of  a  trade  or  business  in  the  United 
States  only  if  the  income,  gain,  or  loss 
is  attributable  imder  paragraphs  (b)  and 
(c)  of  this  section  to  an  ofiftce  or  other 
fixed  place  of  business,  as  defined  in 
§  1.864-7,  which  the  taxpayer  has  in  the 
United  States  at  some  time  during  the 
taxable  year. 

(b)  Material  factor  test — '1)  In  gen¬ 
eral.  For  purposes  of  paragraph  (a)  of 
this  section,  income,  gain,  or  loss  is  at¬ 
tributable  to  an  office  or  other  fixed 
place  of  business  which  a  nonresident 
alien  individual  or  a  foreign  corpora¬ 
tion  has  in  the  United  States  only  if 
such  office  or  other  fixed  place  of  busi¬ 
ness  is  a  material  factor  in  the  realiza¬ 
tion  of  the  income,  gain,  or  loss,  and  if 
the  income,  gain,  or  loss  is  realized  in  the 
ordinary  course  of  the  trade  or  business 
carried  on  through  that  office  or  other 
fixed  place  of  business.  For  this  purpose, 
the  activities  of  the  office  or  other  fixed 
place  of  business  shall  not  be  considered 
to  be  a  material  factor  in  the  realization 
of  the  income,  gain,  or  loss  unless  they 
provide  a  significant  contribution  to,  by 
being  an  essential  economic  element  in, 
the  realization  of  the  income,  gain,  or 
loss.  Thus,  for  example,  meetings  in  the 
United  States  of  the  board  of  directors 
of  a  foreign  corporation  do  not  of  them¬ 
selves  constitute  a  material  factor  in  the 
realization  of  income,  gain,  or  loss.  It  is 
not  necessary  that  the  activities  of  the 
office  or  other  fixed  place  of  business  in 
the  United  States  be  a  major  factor  in 
the  realization  of  the  income,  gain,  or 
loss.  An  office  or  other  fixed  place  of 
business  located  in  the  United  States 
at  some  time  during  a  taxable  year  may 
be  a  material  factor  in  the  realization  of 
an  item  of  Income,  gain,  or  loss  for  that 
year  even  though  the  office  or  other  fixed 
place  of  business  is  not  present  in  the 
United  States  when  the  income,  gain,  or 
loss  is  realized. 

(2)  Application  of  material  factor  test 
to  specific  classes  of  income.  For  pur¬ 
poses  of  paragraph  (a)  of  this  section, 
an  office  or  other  fixed  place  of  business 
which  a  nonresident  alien  individual  or 
a  foreign  corporation,  engaged  in  a  trade 
or  business  in  the  United  States  at  some 
time  during  the  taxable  year,  had  in  the 
United  States,  shall  be  considered  a  ma¬ 
terial  factor  in  the  realization  of  Income, 
gain,  or  loss  consisting  of — 

(i)  Rents,  royalties,  or  gains  on  sales 
of  intangible  property.  Rents,  royalties, 
or  gains  or  losses,  from  intangible  per¬ 
sonal  property  specified  in  paragraph 
(b)  (1)  of  :  1.864-5,  if  the  office  or  other 
fixed  place  of  business  either  actively 
participates  in  soliciting,  negotiating,  or 
performing  other  activities  required  to 
arrange,  the  lease,  license,  sale,  or  ex¬ 
change  from  which  such  income,  gain, 
or  loss  is  derived  or  performs  significant 
services  Incident  to  such  lease,  license, 
sale,  or  exchange.  An  office  or  other  fixed 
place  of  business  in  the  United  States 


shall  not  be  considered  to  be  a  material 
factor  in  the  realization  of  income,  gain, 
or  loss  for  purposes  of  this  subdivision 
merely  because  the  office  or  other  fixed 
place  of  business  conducts  one  or  more  of 
the  following  activities:  (a)  develops, 
creates,  produces,  or  acquires  and  adds 
substantial  value  to,  the  property  which 
is  leased,  licensed,  or  sold,  or  exchanged, 
(b)  collects  or  accounts  for  the  rents, 
royalties,  gains,  or  losses,  (c)  exercises 
general  supervision  over  the  activities  of 
the  persons  directly  responsible  for  carry¬ 
ing  on  the  activities  or  services  described 
in  the  immediately  preceding  sentence, 
(d)  performs  merely  clerical  fimctions 
incident  to  the  lease,  license,  sale,  or  ex¬ 
change  or  (e)  exercises  final  approval 
over  the  execution  of  the  lease,  license, 
sale,  or  exchange.  The  application  of  this 
subdivision  may  be  illustrated  by  the  fol¬ 
lowing  examples: 

Example  (I ) .  F,  a  foreign  corporation,  is  en¬ 
gaged  in  the  active  conduct  of  the  business 
of  licensing  patents  which  it  has  either 
purchased  or  developed  In  the  United  States. 
F  has  a  business  office  In  the  United  States. 
Licenses  for  the  use  of  such  patents  outside 
the  United  States  are  negotiated  by  offices 
of  F  located  outside  the  United  States, 
subject  to  approval  by  an  officer  of  such 
corporation  located  In  the  U.S.  office.  All 
services  which  are  rendered  to  F’s  foreign 
licensees  are  performed  by  employees  of  F's 
offices  located  outside  the  United  States.  None 
of  the  Income,  gain,  or  loss  resulting  from  the 
foreign  licenses  so  negotiaed  by  F  is  attrib¬ 
utable  to  Its  business  office  In  the  United 
States. 

Example  (2).  N,  a  foreign  corporation,  is 
engaged  In  the  active  conduct  of  the  busi¬ 
ness  of  distributing  motion  picture  films 
and  television  programs.  N  does  not  dis¬ 
tribute  such  films  or  programs  In  the  United 
States.  The  foreign  distribution  rights  to 
these  films  and  programs  are  acquired  by 
N’s  U.S.  business  office  from  the  U.S.  owners 
of  these  films  and  programs.  Employees  of 
N’s  offices  located  In  various  foreign  coun¬ 
tries  carry  on  In  such  countries  all  the  solici¬ 
tations  and  negotiations  for  the  licensing  of 
these  films  and  programs  to  licensees  located 
In  such  countries  and  provide  the  necessary 
incidental  services  to  the  licensees.  N’s  U.S. 
office  collects  the  rentals  from  the  foreign 
licensees  and  maintains  the  necessary  records 
of  Income  and  expense.  Officers  of  N  located 
In  the  United  States  also  maintain  general 
supervision  over  the  employees  of  the  for¬ 
eign  offices,  but  the  foreign  employees  con¬ 
duct  the  day  to  day  business  of  N  outside  the 
United  States  of  soliciting,  negotiating,  or 
performing  other  activities  required  to  ar¬ 
range  the  foreign  licenses.  None  of  the  In¬ 
come,  gain,  or  loss  resulting  from  the  foreign 
licenses  so  negotiated  by  N  Is  attributable  to 
N’s  UJS.  office. 

(ii)  Dividends  or  interest,  or  gains  or 
losses  from  sales  of  stock  or  securities — 
(a)  In  general.  Dividends  or  Interest 
from  any  transaction,  or  gains  or  losses 
on  the  sale  or  exchange  of  stocks  or 
securities,  specified  in  paragraph  (b)  (2) 
of  8  1.864-5,  if  the  ofiBce  or  other  fixed 
place  of  business  either  actively  partici¬ 
pates  in  soliciting,  negotiating,  or  per¬ 
forming  other  activities  required  to  ar¬ 
range,  the  issue,  acquisition,  sale,  or 
exchange,  of  the  asset  from  which  such 
income,  gain,  or  loss  is  derived  or  per¬ 
forms  significant  services  incident  to 
such  issue,  acquisition,  sale,  or  exchange. 
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An  office  or  other  fixed  place  of  business 
in  the  United  States  shall  not  be  con¬ 
sidered  to  be  a  material  factor  in  the 
realization  of  income,  gain,  or  loss  for 
purposes  of  this  subdivision  merely  be¬ 
cause  the  office  or  other  fixed  place  of 
business  conducts  one  or  more  of  the  fol¬ 
lowing  activities;  (1)  collects  or  accounts 
for  the  dividends,  interest,  gains,  or 
losses.  (2»  exercises  general  supervision 
over  the  activities  of  the  persons  directly 
responsible  for  carrying  on  the  activities 
or  services  described  in  the  immediately 
preceding  sentence,  (3)  performs  merely 
clerical  functions  incident  to  the  issue, 
acquisition,  sale,  or  exchange,  or  (4)  ex¬ 
ercises  final  approval  over  the  execu¬ 
tion  of  the  issue,  acquisition,  sale,  or 
exchange. 

<b)  Effective  connection  of  income 
from  stocks  or  securities  with  active  con¬ 
duct  of  a  banking,  financing,  or  similar 
business.  Nothwithstanding  (a)  of  this 
subdivision  (ii),  the  determination  as  to 
whether  any  dividends  or  interest  from 
stocks  or  securities,  or  gain  or  loss  from 
the  sale  or  exchange  of  stocks  or  securi¬ 
ties  which  are  capital  assets,  which  is 
from  sources  without  the  United  States 
and  derived  by  a  nonresident  alien  in- 
diridual  or  a  foreign  corporation  in  the 
active  conduct  during  the  taxable  year 
of  a  banking,  financing,  or  similar  busi¬ 
ness  in  the  United  States,  shall  be  treated 
as  effectively  connected  for  such  3’ear 
with  the  active  ccoiduct  of  that  busi¬ 
ness  shall  be  made  by  applying  the  prin¬ 
ciples  of  paragraph  (c)  (5)  (ii)  of 
§  1.864-4  for  determining  whether  in¬ 
come.  gain,  or  loss  of  such  type  from 
sources  \rithin  tiie  United  States  is  ef¬ 
fectively  connected  for  such  year  with 
the  active  conduct  of  that  business. 

(c»  Security  defined.  For  piuposes  of 
this  subdivision  (ii).  a  security  is  any 
bill,  note,  bond,  debenture,  or  other  evi¬ 
dence  of  indebtedness,  or  any  evidence 
of  an  interest  in.  or  right  to  subscribe 
to  or  purchase,  any  of  the  foregoing 
items. 

(d>  Limitations  on  application  of 
rules  on  banking,  financing,  or  similar 
business — (f)  Trading  for  taxpayer’s 
own  account.  The  provisions  of  (b)  of 
this  subdivision  (ii)  apply  for  purposes 
of  determining  when  certain  Income, 
gain,  or  loss  from  stocks  or  securities  is 
effectively  connected  with  the  active 
conduct  of  a  banking,  financing,  or 
similar  business  in  the  United  States. 
Any  dividends,  interest,  gain,  or  loss 
from  sources  without  the  United  States 
which  by  reason  of  the  application  of 
(b>  of  this  subdivision  (ii)  is  not  effec¬ 
tively  connected  with  the  active  conduct 
by  a  foreign  corporation  of  a  banking, 
financing,  or  similar  business  in  the 
United  States  may  be  effectively  con¬ 
nected  for  the  taxable  year,  under  (a) 
of  this  subdivision  (ii),  with  the  conduct 
by  such  taxpayer  of  a  trade  or  business 
in  the  United  States  which  consists  of 
trading  in  stocks  or  securities  for  the 
taxpayer’s  own  account. 

(2)  Other  income.  For  rules  relating 
to  dividends  or  interest  from  sotuces 


without  the  United  States  (other  than 
dividends  or  interest  from,  or  gain  or 
loss  from  the  sale  or  exchange  of.  stocks 
or  securities  referred  to  in  (b)  of  this 
subdivision  (ii) )  derived  in  the  active 
conduct  of  a  banking,  financing,  or  simi¬ 
lar  business  in  the  United  States,  see 
(a)  of  this  subdivision  (ii). 

(iil)  Sale  of  goods  or  merchandise 
through  U.S.  office.  Income,  gain,  or  loss 
from  sales  of  goods  or  merchandise  speci¬ 
fied  in  paragraph  (b)  (3)  of  §  1.864-5,  if 
the  office  or  other  fixed  place  of  business 
actively  participates  in  soliciting  the 
order,  negotiating  the  contract  of  sale, 
or  performing  other  significant  services 
necessary  for  the  consummation  of  the 
sale  which  are  not  the  subject  of  a  sep¬ 
arate  agreement  between  ^e  seller  and 
the  buyer.  The  office  or  other  fixed  place 
of  business  in  the  United  States  shall  be 
considered  a  material  factor  in  the  reali¬ 
zation  of  income,  gain,  or  loss  from  a  sale 
made  as  a  result  of  a  sales  order  received 
in  such  office  or  other  fixed  place  of  busi¬ 
ness  except  where  the  sales  order  is  re¬ 
ceived  unsolicited  and  that  office  or  other 
fixed  place  of  business  is  not  held  out  to 
potential  customers  as  the  place  to  which 
such  sales  orders  should  be  sent.  The  in¬ 
come,  gain,  or  loss  must  be  realized  in 
the  ordinary  course  of  the  trade  or  busi¬ 
ness  carried  on  through  the  office  or  other 
fixed  place  of  business  in  the  United 
States.  Thus,  if  a  foreign  corporation  is 
engaged  solely  in  a  manufacturing  busi¬ 
ness  in  the  United  States,  the  income 
derived  by  its  office  in  the  United  States 
as  a  result  of  an  occasional  sale  outside 
the  United  States  is  not  attributable  to 
the  U.S.  office  if  the  sales  office  of  the 
manufacturing  business  is  located  out¬ 
side  the  United  States.  On  the  other 
hand,  if  a  foreign  corporation  establishes 
a  sales  office  in  the  United  States  to  sell 
for  consumption  in  the  Western  Hemi¬ 
sphere  merchandise  which  the  corpora¬ 
tion  produces  in  Africa,  the  income  de¬ 
rived  by  the  sales  office  in  the  United 
States  as  a  result  of  an  occasional  sale 
made  by  it  in  Europe  shall  be  attributable 
to  the  U.S.  sales  office.  An  office  or  other 
fixed  place  of  bvisiness  in  the  United 
States  shall  not  be  considered  to  be  a 
material  factor  in  the  realization  of  in¬ 
come,  gain,  or  loss  for  purposes  of  this 
subdivision  merely  because  of  one  or  more 
of  the  following  activities:  (a)  the  sale 
is  made  subject  to  the  final  approval  of 
such  office  or  other  fixed  place  of  busi¬ 
ness,  (b)  the  property  sold  is  held  in, 
and  distributed  from,  such  office  or  other 
fixed  place  of  business,  (c)  samples  of 
the  property  sold  are  displayed  (but  not 
otherwise  promoted  or  sold)  in  such  of¬ 
fice  or  other  fixed  place  of  business,  or 
(d»  such  office  or  other  fixed  place  of 
business  performs  merely  clerical  func¬ 
tions  incident  to  the  sale.  Activities  car¬ 
ried  on  by  employees  of  an  office  or  other 
fixed  place  of  business  constitute  activi¬ 
ties  of  that  office  or  other  fixed  place  of 
business. 

(3)  Limitation  where  foreign  office  is 
a  material  factor  in  realization  of  in¬ 
come — (1»  Goods  or  merchandise  des¬ 


tined  for  foreign  use,  consumption,  or 
disposition.  Notwithstanding  subpara¬ 
graphs  (1)  and  (2)  of  this  paragraph,  an 
office  or  other  fixed  place  of  business 
which  a  nonresident  alien  individual  or 
a  foreign  corporation  has  in  the  United 
States  shall  not  be  considered,  for  pur¬ 
poses  of  paragraph  (a)  of  this  section, 
to  be  a  material  factor  in  the  realization 
of  income,  gain,  or  loss  from  sales  of 
goods  or  merchandise  specified  in  para¬ 
graph  (b)  (3)  of  S  1.864-5  if  the  property 
is  sold  for  use,  consumption,  or  disposi¬ 
tion  outside  the  United  States  and  an 
office  or  other  fixed  place  of  business, 
as  defined  in  §  1.864-7,  which  such  non¬ 
resident  alien  individual  or  foreign  cor¬ 
poration  has  outside  the  United  States 
participates  materially  in  the  sale.  For 
this  purpose  an  office  or  other  fixed  place 
of  business  which  the  taxpayer  has  out¬ 
side  the  United  States  shall  be  consid¬ 
ered  to  have  participated  materially  in 
a  sale  made  through  the  office  or  other 
fixed  place  of  business  in  the  United 
States  if  the  office  or  other  fixed  place 
of  business  outside  the  United  States 
actively  participates  in  soliciting  the 
order  resulting  in  the  sale,  negotiating 
the  contract  of  sale,  or  performing  other 
significant  services  necessary  for  the 
consiunmation  of  the  sale  which  are  not 
the  subject  of  a  separate  agreement  be¬ 
tween  the  seller  and  buyer.  An  office  or 
other  fixed  place  of  business  which  the 
taxpayer  has  outside  the  United  States 
shall  not  be  considered  to  have  partici¬ 
pated  materially  in  a  sale  merely  because 
of  one  or  more  of  the  following  activi¬ 
ties:  (a)  The  sale  is  made  subject  to  the 
final  approval  of  such  office  or  other 
fixed  place  of  business,  (b)  the  pror>erty 
sold  is  held  in,  and  distributed  from,  such 
office  or  other  fixed  place  of  business, 
(c)  samples  of  the  property  sold  are  dis¬ 
played  (but  not  otherwise  promoted  or 
sold)  in  such  office  or  other  fixed  place  of 
business,  id)  such  office  or  other  fixed 
place  of  business  is  used  for  purposes  of 
having  title  to  the  property  pass  out¬ 
side  the  United  States,  or  (c)  such  office 
or  other  fixed  place  of  business  performs 
merely  clerical  functions  incident  to  the 
sale. 

(ii)  Rules  for  determining  country  of 
use,  consumption,  or  disposition — (a)  In 
general.  As  a  general  rule,  personal  prop¬ 
erty  which  is  sold  to  an  imrelated  person 
shall  be  presumed  for  purposes  of  this 
subparagraph  to  have  been  sold  for  use, 
consumption,  or  disposition  in  the  coun¬ 
try  of  destination  of  the  property  sold; 
for  such  pvupose,  the  occurrence  in  a 
coimtry  of  a  temporary  interruption  in 
shipment  of  property  shall  not  cause  that 
country  to  be  considered  the  country  of 
destination.  However,  if  at  the  time  of  a 
sale  of  personal  property  to  an  unrelated 
person  the  taxpayer  knew,  or  should 
have  known  from  the  facts  and  circiun- 
stances  siurounding  the  transaction,  that 
the  property  probably  would  not  be  used, 
consumed,  or  disposed  of  in  the  country 
of  destination,  the  taxpayer  must  deter¬ 
mine  the  country  of  ultimate  use.  con¬ 
sumption,  or  disposition  of  the  property 
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or  the  property  shall  be  presumed  to  have 
been  sold  for  use,  consumption,  or  dis¬ 
position  In  the  United  States.  A  tax¬ 
payer  who  sells  personal  property  to  a  re¬ 
lated  person  shall  be  presiuned  to  have 
sold  the  property  for  use,  consumption, 
or  disposition  in  the  United  States  unless 
the  taxpayer  establishes  the  use  made  of 
the  property  by  the  related  person:  once 
he  has  established  that  the  related  per¬ 
son  has  disposed  of  the  property,  the 
rules  in  the  two  Immediately  preceding 
sentences  relating  to  sales  to  an  imre- 
lated  person  shall  apply  at  the  first  stage 
in  the  chain  of  distribution  at  which  a 
sale  is  made  by  a  related  person  to  an 
imrelated  person.  Notwithstanding  the 
preceding  provisions  of  this  subdivision 

(a),  a  taxpayer  who  sells  personal  prop¬ 
erty  to  any  person  whose  principal  busi¬ 
ness  consists  of  selling  from  Inventory 
to  retail  customers  at  retail  outlets  out¬ 
side  the  United  States  may  assume  at 
the  time  of  the  sale  to  that  person  that 
the  property  will  be  used,  consiuned,  or 
disposed  of  outside  the  United  States. 
For  purposej  of  this  (a) ,  a  person  is  re¬ 
lated  to  another  person  if  either  person 
owns  or  controls  directly  or  indirectly 
the  other,  or  if  any  third  person  or  per¬ 
sons  own  or  control  directly  or  indi¬ 
rectly  both.  For  this  purpose,  the  term 
"control”  includes  any  kind  of  control, 
whether  or  not  legally  enforceable,  and 
however  exercised  or  exercisable.  For  il¬ 
lustrations  of  the  principles  of  this  sub¬ 
division,  see  paragraph  (a)  (3)  (iv)  of 
§  1.954-3. 

(b)  Fungible  goods.  For  purposes  of 
this  subparagraph,  a  taxpayer  who  sells 
to  a  purchaser  personal  property  which 
because  of  its  fungible  nature  cannot  rea¬ 
sonably  be  specifically  traced  to  other 
purchasers  and  to  the  countries  of  ulti¬ 
mate  use.  consumption,  or  disposition 
shall,  tinless  the  taxpayer  establishes  a 
different  disposition  as  being  proper, 
treat  that  property  as  being  sold,  for  ulti¬ 
mate  use,  consumption,  or  disposition  in 
those  countries,  and  to  those  other  pur¬ 
chasers,  in  the  same  proportions  in  which 
property  from  the  fungible  mass  of  the 
first  purchaser  is  sold  in  the  ordinary 
course  of  business  by  such  first  purchaser. 
No  apportionment  is  required  to  be  made, 
however,  on  the  basis  of  sporadic  sales 
by  the  first  purchaser.  This  (b)  shall 
apply  only  in  a  case  where  the  taxpayer 
knew,  or  should  have  known  from  the 
facts  and  circumstances  surrounding  the 
transaction,  the  manner  in  which  the 
first  purchaser  disposes  of  property  from 
the  fungible  mass. 

(ill)  Illustration.  The  application  of 
this  subparagraph  may  be  Illustrated  by 
the  following  example; 

Example.  Foreign  corporation  M  has  a  sales 
olllce  In  the  United  States  during  the  tax¬ 
able  year  through  which  it  sells  outside  the 
United  States  for  use  In  foreign  countries 
Industrial  electrical  generators  which  such 
corporation  manufactures  In  a  foreign 
country.  M  Is  not  a  controlled  foreign  cor¬ 
poration  within  the  meaning  of  section  957 
and  the  regulations  thereunder,  and,  by  rea¬ 
son  of  Its  activities  In  the  United  States,  Is 
engaged  In  btislness  In  the  United  States 
during  the  taxable  year.  The  generators  re¬ 
quire  specialized  Installation  and  oontinuotis 


adjustment  and  maintenance  services.  M  has 
an  office  In  foreign  country  X  which  Is  the 
only  organization  quaUfled  to  perform  these 
Installation,  adjustment,  and  maintenance 
services.  During  the  taxable  year  M  sells 
several  generators  through  Its  U.S.  office  for 
use  in  foreign  country  T  under  sales  con¬ 
tracts  which  also  provide  for  Installation, 
adjustment,  and  maintenance  by  its  office  In 
country  X.  The  generators  are  Installed  In 
coimtry  Y  by  employees  of  M’s  office  In 
country  X,  who  also  are  responsible  for  the 
servicing  of  the  equipment.  Since  the  office 
of  M  in  country  X  performs  significant  serv¬ 
ices  Incident  to  these  sales  which  are  neces¬ 
sary  for  their  consummation  and  are  not 
the  subject  of  a  separate  agreement  between 
M  and  the  purchaser,  the  U.S.  office  of  M 
is  not  considered  to  be  a  material  factor  In 
the  realization  of  the  income  from  the  sales 
and,  for  purposes  of  paragraph  (a)  of  this 
section,  such  Income  Is  not  attributable  to 
the  U.S,  office  of  that  corporation. 

(c)  Amount  of  income,  gain,  or  loss 
allocable  to  U.S.  office — (1)  In  general. 
If,  in  accordance  with  paragraph  (b)  of 
this  section,  an  office  or  other  fixed  place 
of  business  which  a  nonresident  alien 
individual  or  a  foreign  corporation  has  in 
the  United  States  at  some  time  during 
the  taxable  year  is  a  material  factor  in 
the  realization  for  that  year  of  an  item 
of  income,  gain,  or  loss  specified  in  para¬ 
graph  (b)  of  §  1.864-5,  such  item  of  in¬ 
come,  gain,  or  loss  shall  be  considered 
to  be  allocable  in  its  entirety  to  that  office 
or  other  fixed  place  of  business.  In  no 
case  may  any  income,  gain,  or  loss  for 
the  taxable  year  from  sources  without 
the  United  States,  or  part  thereof,  be  al¬ 
locable  under  this  paragraph  to  an  office 
or  other  fixed  place  of  business  which  a 
nonresident  alien  individual  or  a  foreign 
corporation  has  in  the  United  States  if 
the  taxpayer  is  at  no  time  during  the 
taxable  year  engaged  in  a  trade  or  busi¬ 
ness  in  the  United  States. 

(2)  Special  limitation  in  case  of  sales 
of  goods  or  merchandise  through  U.S. 
office.  Notwithstanding  subparagraph 
(1)  of  this  paragraph,  in  the  case  of  a 
sale  of  goods  or  merchandise  specified  in 
paragraph  (b)  (3)  of  §  1.864-5,  which  is 
not  a  sale  to  which  paragraph  (b)  (3)  (i) 
of  this  section  applies,  the  amount  of  in¬ 
come  which  shall  be  considered  to  be 
allocable  to  the  office  or  other  fixed  place 
of  business  which  the  nonresident  alien 
individual  or  foreign  corporation  has  in 
the  United  States  shall  not  exceed  the 
amotmt  which  would  be  treated  as  in¬ 
come  from  sources  within  the  United 
States  if  the  taxpayer  had  sold  the  goods 
or  merchandise  in  the  United  States.  See, 
for  example,  section  863(b)  (2)  and 
paragraph  (b)  of  §  1.863-3,  which  pre¬ 
scribes,  as  available  methods  for  deter¬ 
mining  the  income  from  sources  within 
the  United  States,  the  independent  fac¬ 
tory  or  production  price  method,  the 
gross  sales  and  property  apportionment 
method,  and  any  other  method  regularly 
employed  by  the  taxpayer  which  more 
clearly  reflects  taxable  income  from 
such  sources  than  those  specifically 
authorized. 

(3)  Illustrations.  The  application  of 
this  paragraph  may  be  Illustrated  by  the 
following  examples: 


Example  (i).  Foreign  corporation  M,  which 
Is  not  a  controlled  foreign  corporation  within 
the  meaning  of  section  957  and  the  regula¬ 
tions  thereunder,  manufactures  machinery 
in  a  foreign  country  and  sells  the  machinery 
outside  the  United  States  through  Its  sales 
office  in  the  United  States  for  use  In  foreign 
countries.  Title  to  the  property  which  Is  sold 
is  transferred  to  the  foreign  purchaser  out¬ 
side  the  United  States,  but  no  office  or  other 
fixed  place  of  business  of  M  in  a  foreign 
country  participates  materially  in  the 
sale  made  through  its  U.S.  office.  Dur¬ 
ing  the  taxable  year  M  derives  a  total  taxable 
income  (determined  as  though  M  were  a 
domestic  corporation)  of  $250,000  from  these 
sales.  If  the  sales  made  through  the  U.S. 
office  for  the  taxable  year  had  been  made  in 
the  United  States  and  the  property  had  been 
sold  for  use  in  the  United  States,  the  taxable 
income  from  sources  within  the  United  States 
from  such  sales  would  have  been  $100,000, 
determined  as  provided  in  section  863  and 
882(c)  and  the  regulations  thereunder.  The 
taxable  Income  which  is  allocable  to  M’s 
U.S.  sales  office  pursuant  to  this  paragraph 
and  which  is  effectively  connected  for  the 
taxable  year  with  the  conduct  of  a  trade  or 
business  within  the  United  States  by  that 
corporation  is  $100,000. 

Example  (2).  Foreign  corporation  N,  which 
is  not  a  controlled  foreign  corporation  within 
the  meaning  of  section  957  and  the  regula¬ 
tions  thereunder,  has  an  office  in  a  foreign 
country  which  purchases  merchandise  and 
sells  it  through  its  sales  office  in  the  United 
States  for  use  in  various  foreign  countries, 
such  sales  being  made  outside  the  United 
States  and  title  to  the  projjerty  passing  out¬ 
side  the  United  States.  No  other  office  of  N 
participates  materially  in  these  sales  made 
through  its  U.S.  office.  By  reason  of  its  sales 
activities  in  the  United  States,  N  is  engaged 
in  business  in  the  United  States  during  the 
taxable  year.  During  the  taxable  year  N 
derives  taxable  Income  (determined  as 
though  N  were  a  domestic  corporation)  of 
$300,000  from  these  sales  made  through  its 
U.S,  sales  office.  If  the  sales  made  through 
the  U.S.  office  for  the  taxable  year  had  been 
made  in  the  United  States  and  the  propierty 
had  been  sold  for  use  in  the  United  States, 
the  taxable  income  from  sources  within  the 
United  States  from  such  sales  would  also 
have  been  $300,000,  determined  as  provided 
in  sections  861  and  882(c)  and  the  regula¬ 
tions  thereunder.  The  taxable  Income  which 
is  allocable  to  N’s  U.S.  sales  office  pursuant  to 
this  paragraph  and  which  is  effectively  con¬ 
nected  for  the  taxable  year  with  the  conduct 
of  a  trade  or  business  in  the  United  States 
by  that  corporation  is  $300,000. 

Example  (3).  ’The  facts  are  the  same  as  in 
example  (2),  except  that  N  has  an  office  in  a 
foreign  country  which  participates  materially 
in  the  sales  which  are  made  through  its 
U.S.  office.  ’The  taxable  income  which  is  al¬ 
locable  to  N’s  U.S.  sales  office  is  not  effec¬ 
tively  connected  for  the  taxable  year  with 
the  conduct  of  a  trade  or  business  in  the 
United  States  by  that  corporation. 

§  1.864—7  Definilion  of  oflDce  or  oilier 
fixed  place  of  business. 

(a)  In  general.  (1)  This  section  ap¬ 
plies  for  purposes  of  determining 
whether  a  nonresident  alien  individual 
or  a  foreign  corporation  that  is  engaged 
in  a  trade  or  business  in  the  United 
States  at  some  time  during  a  taxable 
year  beginning  after  December  31,  1966, 
has  an  ofSce  or  other  fixed  place  of  bus¬ 
iness  in  the  United  States  for  purposes  of 
applying  section  864(c)  (4)  (B)  and  §  1.- 
864-6  to  income,  gain,  or  loss  specified  in 
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paragraph  (b)  of  §  1.864-5  from  sources 
without  the  United  States  or  has  an  of- 
nee  or  other  fixed  place  of  business  out¬ 
side  the  United  States  for  purposes  of 
appljing  section  864(c)  (4)  (B)  (ili)  and 
paragraph  (b)  (3>  (i)  of  !  1.864-6  to  sales 
of  goods  or  merchandise  for  use,  con¬ 
sumption,  or  disposition  outside  the 
United  States. 

(2)  In  malting  a  determination  under 
this  section  due  regard  shall  be  given  to 
the  facts  and  circumstances  of  each  case, 
particularly  to  the  nature  of  the  tax¬ 
payer's  trade  or  business  and  the  physi¬ 
cal  facilities  actually  required  by  the 
taxpayer  in  the  ordinai-y  course  of  the 
conduct  of  his  trade  or  business. 

(3)  The  law  of  a  foreign  country  shall 
not  be  controlling  in  determining 
whether  a  nonresident  alien  individual 
or  a  foreign  corporation  has  an  office 
or  other  fixed  place  of  business. 

(b)  Fixed  facilities — (1)  In  general. 
As  a  general  rule,  an  ofiSce  or  other  fixed 
place  of  business  is  a  fixed  facility,  that 
is,  a  place,  site,  structure,  or  other  similar 
facility,  through  which  a  nonresident 
alien  individual  or  a  foreign  corporation 
engages  in  a  trade  or  business.  For  this 
pmpose  an  office  or  other  fixed  place  of 
business  shall  include,  but  shall  not  be 
limited  to,  a  factory;  a  store  or  other 
sales  outlet;  a  workshop;  or  a  mine, 
quarry,  or  other  place  of  extraction  of 
natui^  resources.  A  fixed  facility  may  be 
considered  an  office  or  other  fixed  place 
of  business  whether  or  not  the  facility  is 
continuously  used  by  a  nonresident  alien 
Individual  or  foreign  corporation. 

(2)  Use  of  another  person’s  office  or 
other  fixed  place  of  business.  A  nonresi¬ 
dent  alien  individual  or  a  foreign  cor¬ 
poration  shall  not  be  considered  to  have 
an  office  or  other  fixed  place  of  business 
merely  because  such  alien  individual  or 
foreign  corporation  uses  another  per¬ 
son’s  office  or  other  fixed  place  of  busi¬ 
ness.  whether  or  not  the  office  or  place  of 
business  of  a  related  person,  through 
which  to  transact  a  trade  or  business,  if 
the  trade  or  business  activities  of  the 
alien  individual  or  foreign  corporation  in 
that  office  or  other  fixed  place  of  business 
are  relatively  sporadic  or  infrequent, 
taking  into  account  the  overall  needs 
and  conduct  of  that  trade  or  business. 

(c)  Management  activity.  A  foreign 
corporation  shall  not  be  considered  to 
have  an  office  or  other  fixed  place  of 
business  merely  because  a  person  con¬ 
trolling  that  corporation  has  an  office  or 
other  fixed  place  of  business  from  which 
general  supervision  and  control  over  the 
policies  of  the  foreign  corporation  are 
exercised.  The  fact  that  top  management 
decisions  affecting  the  foreign  corpora¬ 
tion  are  made  in  a  country  shall  not  of 
itself  mean  that  the  foreign  corporation 
has  an  office  or  other  fixed  place  of  busi¬ 
ness  in  that  country.  For  example,  a 
foreign  sales  corporation  which  is  a 
wholly  owmed  subsidiary  of  a  domestic 
coiporation  shall  not  be  considered  to 
have  an  office  or  other  fixed  place  of 
business  in  the  United  States  merely  be¬ 
cause  of  the  presence  in  the  United 
States  of  officers  of  the  domestic  parent 


corporation  who  are  generally  respon¬ 
sible  only  for  the  policy  decisions  affect¬ 
ing  the  foreign  sales  corporation,  pro¬ 
vided  that  the  foreign  corporation  has  a 
chief  executive  officer,  whether  or  not  he 
is  also  an  officer  of  the  domestic  parent 
corporation,  who  conducts  the  day-to- 
day  trade  or  business  of  the  foreign  cor¬ 
poration  from  a  foreign  office.  The  result 
in  this  example  would  be  the  same  even  if 
the  executive  officer  should  (D  regu¬ 
larly  confer  with  the  officers  of  the 
domestic  parent  corporation,  (2)  occa¬ 
sionally  visit  the  U.S.  office  of  the  do¬ 
mestic  parent  corporation,  and  (3)  dur¬ 
ing  such  visits  to  the  United  States 
temporarily  conduct  the  business  of  the 
foreign  subsidiary  corporation  out  of  the 
domestic  parent  corporation’s  office  in 
the  United  States. 

(d)  Agent  activity — (1)  Dependent 
agents — (i)  Jn  general.  In  determining 
whether  a  nonresident  alien  individual 
or  a  foreign  corporation  has  an  office  or 
other  fixed  place  of  business,  the  office 
or  other  fixed  place  of  business  of  an 
agent  who  is  not  an  independent  agent, 
as  defined  in  subparagraph  (3)  of  this 
paragraph,  shall  be  disregarded  unless 
such  agent  (a)  has  the  authority  to 
negotiate  and  conclude  contracts  in  the 
name  of  the  nonresident  alien  individual 
or  foreign  corporation,  and  regularly  ex¬ 
ercises  that  authority,  or  (b)  has  a  stock 
of  merchandise  belonging  to  the  nonresi¬ 
dent  alien  individual  or  foreign  corpora¬ 
tion  from  which  orders  are  regu¬ 
larly  filed  on  behalf  of  such  alien 
individual  or  foreign  corporation.  A  per¬ 
son  who  purchases  goods  from  a  nonresi¬ 
dent  alien  individual  or  a  foreign  cor¬ 
poration  shall  not  be  considered  to  be 
an  agent  for  such  alien  individual  or 
foreign  corporation  for  purposes  of  this 
paragraph  where  such  person  is  carrying 
on  such  purchasing  activities  in  the  or¬ 
dinary  course  of  its  own  business,  even 
though  such  person  is  related  in  some 
manner  to  the  nonresident  alien  individ¬ 
ual  or  foreign  corporation.  For  example, 
a  wholly  owned  domestic  subsidiary  cor¬ 
poration  of  a  foreign  corporation  shall 
not  be  treated  as  an  agent  of  the  foreign 
parent  corporation  merely  because  the 
subsidiary  corporation  purchases  goods 
from  the  foreign  parent  corporation  and 
resells  them  in  its  own  name.  However, 
if  the  domestic  subsidiary  corporation 
regularly  negotiates  and  concludes  con¬ 
tracts  in  the  name  of  its  foreign  parent 
corporation  or  maintains  a  stock  of  mer¬ 
chandise  from  which  it  regularly  fills 
orders  on  behalf  of  the  foreign  parent 
corporation,  the  office  or  other  fixed 
place  of  business  of  the  domestic  sub¬ 
sidiary  corporation  shall  be  treated 
as  the  office  or  other  fixed  place  of  busi¬ 
ness  of  the  foreign  parent  corporation 
unless  the  domestic  subsidiary  corpora¬ 
tion  is  an  independent  agent  within  the 
meaning  of  subparagraph  (3)  of  this 
paragraph. 

(ii)  Authority  to  conclude  contracts 
or  fill  orders.  For  purposes  of  subdivision 
(i)  of  this  subparagraph,  an  agent  shall 
be  considered  regularly  to  exercise  au¬ 


thority  to  negotiate  and  conclude  con¬ 
tracts  or  regularly  to  fill  orders  on 
behalf  of  his  foreign  principal  only 
if  the  authority  is  exercised,  or  the 
orders  are  filled,  with  some  frequency 
over  a  continuous  period  of  time.  This 
determination  shall  be  made  on  the  basis 
of  the  facts  and  circumstances  in  each 
case,  taking  into  account  the  nature  of 
the  business  of  the  principal;  but.  in  all 
cases,  the  frequency  and  continuity  tests 
are  to  be  applied  conjunctively.  Regu¬ 
larity  shall  not  be  evidenced  by  oc¬ 
casional  or  incidental  activity.  An  agent 
shall  not  be  considered  regularly  to  ne¬ 
gotiate  and  conclude  contracts  on  behalf 
of  his  foreign  principal  if  the  agent’s  au¬ 
thority  to  negotiate  and  conclude  con¬ 
tracts  is  limited  only  to  unusual  cases 
or  such  authority  must  be  separately 
secured  by  the  agent  from  his  principal 
with  respect  to  each  transaction  effected. 

(2)  Independent  agents.  The  office  or 
other  fixed  place  of  business  of  an  in¬ 
dependent  agent,  as  defined  in  sub- 
paragraph  (3)  of  this  paragraph,  shall 
not  be  treated  as  the  office  or  other  fixed 
place  of  business  of  his  principal  who  is 
a  nonresident  alien  individual  or  a  for¬ 
eign  corporation,  irrespective  of  whether 
such  agent  has  authority  to  negotiate 
and  conclude  contracts  in  the  name  of 
his  principal,  and  regularly  exercises 
that  authority,  or  maintains  a  stock  of 
goods  from  which  he  regularly  fills  orders 
on  behalf  of  his  principal. 

(3)  Definition  of  independent  agent — 
ii)  In  general.  For  pmposes  of  this  para¬ 
graph,  the  term  “independent  agent’’ 
means  a  general  commission  agent, 
broker,  or  other  agent  of  an  independent 
status  acting  in  the  ordinary  course  of 
his  business  in  that  capacity.  Thus,  for 
example,  an  agent  who,  in  pursuance  of 
his  usual  trade  or  business,  and  for  com¬ 
pensation,  sells  goods  or  merchandise 
consigned  or  entrusted  to  his  possession, 
management,  and  control  for  that  pur¬ 
pose  by  or  for  the  owner  of  such  goods 
or  merchandise  is  an  independent  agent. 

(ii)  Related  persons.  The  determina¬ 
tion  of  whether  an  agent  is  an  in¬ 
dependent  agent  for  purposes  of  this 
paragraph  shall  be  made  without  regard 
to  facts  indicating  that  either  the  agent 
or  the  principal  owns  or  controls  directly 
or  indirectly  the  other  or  that  a  third 
person  or  persons  own  or  control  di¬ 
rectly  or  indirectly  both.  For  example,  a 
wholly  owned  domestic  subsidiary  cor¬ 
poration  of  a  foreign  corporation  which 
acts  an  an  agent  for  the  foreign  parent 
corporation  may  be  treated  as  acting  in 
the  capacity  of  independent  agent  for 
the  foreign  parent  corporation.  The  facts 
and  circumstances  of  a  specific  case  shall 
determine  whether  the  agent,  while  act¬ 
ing  for  his  principal,  is  acting  in  pur¬ 
suance  of  his  usual  trade  or  business  and 
in  such  manner  as  to  constitute  him  an 
independent  agent  in  his  relations  with 
the  nonresident  alien  individual  or  for¬ 
eign  corporation. 

(lil)  Exclusive  agents.  Where  an 
agent  who  is  otherwise  an  independent 
agent  within  the  meaning  of  subdivision 
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(i)  of  this  subparagraph  acts  in  such 
capacity  exclusively,  or  almost  exclu¬ 
sively,  for  one  principal  who  is  a  non¬ 
resident  alien  individual  or  a  foreign 
corporation,  the  facts  and  circumstances 
of  a  particular  case  shall  be  taken  into 
account  in  determining  whether  the 
agent,  while  acting  in  that  capacity,  may 
be  classified  as  an  independent  agent. 

(e)  Employee  activity.  Ordinarily,  an 
employee  of  a  nonresident  alien  Individ¬ 
ual  or  a  foreign  corporation  shall  be 
treated  as  a  dependent  agent  to  whom 
the  niles  of  paragraph  (d)(1)  of  this 
section  apply  if  such  employer  does  not 
in  and  of  itself  have  a  fixed  facility  (as 
defined  in  paragraph  (b)  of  this  sec¬ 
tion)  in  the  United  States  or  outside  the 
United  States,  as  the  case  may  be.  How¬ 
ever,  where  the  employee,  in  the  ordi¬ 
nary  course  of  his  duties,  carries  on  the 
trade  or  business  of  his  employer  in  or 
through  a  fixed  facility  of  such  employer 
which  is  regularly  used  by  the  employee 
in  the  course  of  carrying  out  such  duties, 
such  fixed  facility  shall  be  considered 
the  ofiBce  or  other  fixed  place  of  business 
of  the  employer,  irrespective  of  the  rules 
of  paragraph  (d)(1)  of  this  section.  The 
application  of  this  paragraph  may  be 
illustrated  by  the  following  example: 

Example.  M,  a  foreign  corporation,  opens 
a  showroom  ofBce  In  the  United  States  for 
the  purpose  of  promoting  its  sales  of  mer- 
ehandlsd  which  It  piu-chases  in  foreign  coun¬ 
try  X.  The  employees  of  the  U.S.  office,  con¬ 
sisting  of  salesmen  and  general  clerks,  are 
empowered  only  to  run  the  office,  to  arrange 
for  the  ai^ointment  of  distributing  agents 
for  the  merchandise  offered  by  M,  and  to 
solicit  orders  generally.  These  employees  do 
not  have  the  authority  to  negotiate  and  con¬ 
clude  contracts  in  the  name  of  M,  nor  do 
they  have  a  stock  of  merchandise  from  which 
to  fill  orders  on  behalf  of  M.  Any  negotia¬ 
tions  entered  into  by  these  employees  are 
under  M’s  instructions  and  subject  to  its 
approval  as  to  any  decision  reached.  The 
only  Independent  authority  which  the  em¬ 
ployees  have  is  in  the  appointment  of  dis¬ 
tributors  to  whom  M  is  to  sell  merchandise, 
but  even  this  authority  Is  subject  to  the 
right  of  M  to  approve  or  disapprove  these 
buyers  on  receipt  of  information  as  to  their 
business  standing.  Under  the  circumstances, 
this  office  used  by  a  group  of  salesmen  for 
sales  promotion  is  a  fixed  place  of  business 
which  M  has  in  the  United  States. 

(f)  Office  or  other  fixed  place  of  busi¬ 
ness  of  a  related  person.  The  fact  that  a 
nonresident  alien  individual  or  a  foreign 
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corporation  is  related  in  some  manner 
to  another  person  who  has  an  office  or 
other  fixed  place  of  business  shall  not 
of  itself  mean  that  such  office  or  other 
fixed  place  of  business  of  the  other  per¬ 
son  is  the  office  or  other  fixed  place  of 
business  of  the  nonresident  alien  indi¬ 
vidual  or  foreign  corporation.  Thus,  for 
example,  the  U.S.  office  of  foreign  cor¬ 
poration  M,  a  wholly  owned  subsidiai-y 
corporation  of  foreign  corporation  N, 
shall  not  be  considered  the  office 
or  other  fixed  place  of  business  of 
N  imless  the  facts  and  circumstances 
show  that  N  is  engaged  in  trade  or  busi¬ 
ness  in  the  United  States  through  that 
office  or  other  fixed  place  of  business. 
However,  see  paragraph  (b)(2)  of  this 
section. 

(g)  Illustrations.  The  application  of 
this  section  may  be  illustrated  by  the 
following  examples; 

Example  (f).  S,  a  foreign  corporation,  is 
engaged  In  the  business  of  buying  and  sell¬ 
ing  tangible  personal  property.  S  is  a  wholly 
owned  subsidiary  of  P,  a  domestic  corpora¬ 
tion  engaged  in  the  business  of  buying  and 
selling  similar  property,  which  has  an  office 
in  the  United  States.  Officers  of  P  are  gen¬ 
erally  responsible  for  the  policies  followed 
by  S  and  are  directors  of  S,  but  S  has  an  in¬ 
dependent  group  of  officers,  none  of  whom 
are  regularly  employed  in  the  United  States. 
In  addition  to  this  group  of  officers.  S  has 
a  chief  executive  officer,  D,  who  is  also  an 
officer  of  P  but  who  is  permanently  stationed 
outside  the  United  States.  The  day-to-day 
conduct  of  S's  business  is  handled  by  D  and 
the  other  officers  of  such  corporation,  but 
they  regularly  confer  with  the  officers  of  P 
and  on  occasion  temporarily  visit  P's  offices 
in  the  United  States,  at  which  time  they  con¬ 
tinue  to  conduct  the  business  of  S.  S  does 
not  have  an  office  or  other  fixed  place  of 
business  in  the  United  States  for  purposes 
of  this  section. 

Example  (2).  The  facts  are  the  same  ns  in 
example  (1)  except  that,  on  rare  occasions, 
an  employee  of  P  receives  an  order  which 
he,  after  consultation  with  officials  of  S  and 
because  P  cannot  fill  the  order,  accepts  on 
behalf  of  S  rather  than  on  behalf  of  P.  P  does 
not  hold  Itself  out  as  a  person  which  those 
wishing  to  do  business  with  S  should  con¬ 
tact.  Assuming  that  orders  for  S  are  seldom 
handled  in  this  manner  and  that  they  do  not 
constitute  a  significant  part  of  that  corpora¬ 
tion’s  business,  S  shall  not  be  considered  to 
have  an  office  or  other  fixed  place  of  business 
in  the  United  States  because  of  these 
activities  of  an  employee  of  P. 

Example  (3).  ’The  facts  are  the  same  as 
in  example  ( 1 )  except  that  all  orders  received 
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by  8  are  subject  to  review  by  an  officer  of 
P  before  acceptance.  S  has  a  business  office 
in  the  United  States. 

Example  (4).  8,  a  foreign  corporation 
organized  under  the  laws  of  Puerto  Rico,  is 
engaged  in  the  business  of  manufacturing 
dresses  in  Puerto  Rico  and  is  entitled  to  an 
Income  tax  exemption  under  the  Puerto  Rico 
Industrial  Incentive  Act  of  1963.  S  is  a 
wholly  owned  subsidiary  of  P,  a  domestic  cor¬ 
poration  engaged  in  the  business  of  buying 
and  selling  dresses  to  customers  in  the  United 
States.  8  sells  most  of  the  dresses  it  pro¬ 
duces  to  P,  the  assumption  being  made  that 
the  Income  from  these  sales  is  derived  from 
sources  without  the  United  States.  P  in  turn 
sells  these  dres-ses  in  the  United  States  in 
its  name  and  through  the  efforts  of  its  own 
employees  and  of  distributors  appointed  by 
it.  8  does  not  have  a  fixed  facility  in  the 
United  States,  and  none  of  its  employees  are 
stationed  in  the  United  States.  On  occasion, 
employees  of  S  visit  the  office  of  P  in  the 
United  States,  and  executives  of  P  visit  the 
office  of  S  in  Puerto  Rico,  to  disctiss  with  one 
another  matters  of  mutual  business  Interest 
involving  both  corpK>ratlons,  including  the 
strategy  for  marketing  the  dresses  produced 
by  S.  These  matters  are  also  regularly  dis¬ 
cussed  by  such  persons  by  telephone  calls 
between  the  United  States  and  Puerto  Rico. 
S’s  employees  do  not  otherwise  participate 
in  P’s  marketing  activities.  Officers  of  P  are 
generally  responsible  for  the  policies  followed 
by  S  and  are  directors  of  S,  but  S  has  a  chief 
executive  officer  in  Puerto  Rico  who,  from  its 
office  therein,  handles  the  day-to-day  con¬ 
duct  of  S’s  business.  Based  upon  the  facts 
presented,  and  assuming  there  are  no  other 
facts  which  would  lead  to  a  different  determi¬ 
nation,  S  shall  not  be  considered  to  have  an 
office  or  other  fixed  place  of  business  in  the 
United  States  for  purposes  of  this  section. 

Example  (5).  The  facts  are  the  same  as  in 
example  (4)  except  that  the  dresses  are 
manufactured  by  S  In  styles  and  designs  fur¬ 
nished  by  P  and  out  of  goods  and  raw  mate¬ 
rials  purchased  by  P  and  sold  to  S.  Based 
upon  the  facts  presented,  and  assuming  there 
are  no  other  facts  which  would  lead  to  a  dif¬ 
ferent  determination,  S  shall  not  be  con¬ 
sidered  to  have  an  office  or  other  fixed  place 
of  business  in  the  United  States  for  purposes 
of  this  section. 

Example  (6).  The  facts  are  the  same  as  in 
example  (5)  except  that,  pursuant  to  the  in¬ 
structions  of  P,  the  dresses  sold  by  P  are 
shipped  by  S  directly  to  P’s  customers  in  the 
United  States.  Based  upon  the  facts  pre¬ 
sented,  and  assuming  there  are  no  other  facts 
which  would  lead  to  a  different  determina¬ 
tion,  S  shall  not  be  considered  to  have  an 
office  or  other  fixed  place  of  business  in  the 
United  States  for  purposes  of  this  section. 

(PR  Doc.72-18868  Piled  11-2-72:8:45  am) 
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Proposed  Rule  Making 


DEPARTMENT  OF  JUSTICE 

Bureau  of  Narcotics  and 
Dangerous  Drugs 

[  21  CFR  Part  308  1 
SCHEDULES  OF  CONTROLLED 
SUBSTANCES 

Excluded  Nonnarcotic  Substances 

The  Director  of  the  Bureau  of  Narcot¬ 
ics  and  Dangerous  Drugs  has  received 
an  application  pursuant  to  S  308.21  of 
Title  21  of  the  Code  of  Federal  Regula¬ 
tions  requesting  that  a  product.  Rynal. 
cmtaining  a  nonnarcotic  controlled  sub¬ 
stance  (methamphetamine)  be  excluded 
from  all  schedules  pursuant  to  section 
201(g)(1)  of  the  Controlled  Substances 
Act  and  S  308.21  of  Title  21  of  the  Code 
of  Federal  Regulations.  The  Bureau  has 
been  informed  by  the  Food  and  Drug 
Administraticm  that  Rynal  may  be  sold 
over  the  counter  without  a  prescription. 

Therefore,  imder  the  authority  vested 
in  the  Attorney  General  by  sections  201 
(g)  (1)  and  501(b)  of  the  Comprehensive 
Drug  Abuse  Prevention  and  Control  Act 
of  1970  (21  U.S.C.  811(g)  (1)  and  871(b) ) 
and  redelegated  to  the  Director  of  the 
Bureau  of  Nsurcotics  and  Dangerous 
Drugs  by  S  0.100  of  Title  28  of  the 
Code  of  Federal  Regulations,  the  Direc¬ 
tor  hereby  proposes  that  Part  308  of 
Title  21  of  the  Code  of  Federal  Regula¬ 
tions  be  amended  as  follows: 

By  amending  §  308.22  by  adding  the 
following  product: 


§  308.22  Excluded  sub»tancr«. 


• 

•  •  • 

Trade  name 

Manu- 

of  other 

Composition 

facturer 

desifmation 

or  supplier 

•  0  • 

•  •  • 

•  •  • 

Rynal . 

Solution  (or  Spray;  dl- 
I>esoxyephedrine  UCl 
0.22%;  antip3rTine 

0.28%;  pyrilamine 
maleate  0.01%;  methyl 
dodecylbeniyltri- 
methyl  ammonium 
chloride  0.02%;  glyc¬ 
erine  dehydrated  1.50%. 

Blaine  Co. 

•  •  • 

•  •  • 

•  •  • 

All  interested  persons  are  invited  to 
submit  their  comments  and  objections  in 
writing  regarding  this  proposal.  CcKn- 
ments  and  objections  should  be  submit¬ 
ted  in  quintuplicate  to  the  Office  of  Chief 
Counsel,  Bureau  of  Narcotics  and  Dan¬ 
gerous  Drugs,  Department  of  Justice,  At¬ 
tention:  Hearing  Clerk,  Room  611,  1405 
I  Street  NW.,  Washington,  DC  20537,  and 
must  be  received  no  later  than  Novem¬ 
ber  30, 1972. 

Eiated;  October  30, 1972. 

John  E.  Ingersoll, 
Director,  Bureau  of  Narcotics 

and  Dangerous  Drugs. 

(FR  Doc.72-18822  Piled  ll-2-72;8:50  am] 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 
[  7  CFR  Part  971  1 

LETTUCE  GROWN  IN  LOWER  RIO 
GRANDE  VALLEY  IN  SOUTH  TEXAS 

Proposed  Limitation  of  Shipments 

Consideration  is  being  given  to  the 
issuance  of  a  limitation  of  shipments 
regulation,  hereinafter  set  forth,  which 
was  recommended  by  the  South  Texas 
Lettuce  Committee.  The  committee  has 
been  established  pursuant  to  Marketing 
Agreement  No.  144  and  Marketing  Order 
No.  971  (7  CFR  Part  971)  which  regu¬ 
lates  the  handling  of  lettuce  grown  in 
the  Lower  Rio  Grande  Valley  in  South 
Texas.  This  program  Is  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C,  601 
et  seq.). 

During  1971-72,  a  strong  UB.  winter 
lettuce  market  extended  from  early  De¬ 
cember  through  mid-February.  Tem¬ 
porary  supply  gaps  caused  by  irregular 
weather  patterns  in  the  West  resulted 
in  sharp  price  advances  in  January  and 
February. 

Texas  harvested  5,000  acres  of  winter 
lettuce  in  1972,  with  a  production  of 
850,000  hundredweight,  for  which  they 
received  a  seasonal  average  price  of 
$8.20  per  hundredweight.  The  1971  com¬ 
parison  was  7,200  harvested  acres, 
900,000  hundredweight  production  and  a 
$5.12  price. 

There  is  presently  no  official  estimate 
of  1973  U.S.  winter  lettuce  production. 
The  committee  estimates  that  planted 
acreage  in  the  Lower  Rio  Grande  Valley 
will  amount  to  7,000  acres  compared  to 
3,969  acres  last  year. 

It  is  not  likely  that  the  favorable  com¬ 
bination  of  marketing  factors  that 
existed  for  south  Texas  lettuce  during 
the  1972  winter  season  will  be  repeated 
in  1973.  Their  1973  seasrni  average  price 
is  not  expected  to  exceed  parity. 

This  proposal  is  in  accord  with  the 
committee’s  recommendations  and  mar¬ 
keting  policy  and  reflects  its  appraisal  of 
the  composition  of  the  1972-73  crop  of 
lettuce  in  the  Lower  Valley  and  market¬ 
ing  prospects  for  the  season. 

The  south  Texas  lettuce  industry  as 
well  as  other  lettuce  shipping  areas  are 
accustomed  to  operating  on  a  6-day 
shipping  week.  The  experience  has  been 
that  a  6-day  shipping  week  is  adequate 
for  5  days  ffistribution  in  terminal  mar¬ 
kets.  Experience  has  shown  that  these 
“packaging  holidays”  on  Sundays  and 
Christmas  contribute  to  the  improve¬ 
ment  of  growers  prices  and  are  bene¬ 
ficial  in  promoting  more  orderly 
marketing. 

The  pack  and  container  requirements 
are  needed  to  maintain  the  accepted 


commercial  practices  of  the  south  Texas 
lettuce  industry  of  packing  specified 
numbers  of  heads  of  lettuce  in  specific 
sized  containers  limited  to  those  found 
acceptable  to  the  trade  for  safe  trans¬ 
portation  of  the  lettuce  and  to  avoid 
deceptive  practices. 

No  purpose  would  be  served  by  regulat¬ 
ing  the  pack  or  requiring  the  inspection 
and  assessment  of  Insignificant  quanti¬ 
ties  of  lettuce.  Therefore  quantities  up  to 
two  cartons  of  lettuce  per  day  may  be 
handled  without  regard  to  such  require¬ 
ments. 

Provisi<m  with  respect  to  special  pur¬ 
pose  shipments,  including  export,  are 
designed  to  meet  Uie  different  require¬ 
ments  for  other  than  commercial  chan¬ 
nels  of  trade.  Because  of  the  pnxluctlon 
area’s  proximity  to  the  Mexican  border, 
Mexican  buyers  have  been  accustomed  to 
acquiring  small  lots  of  productiem  area 
lettuce  for  their  home  market;  these 
buyers  can  utilize  lettuce  which  fails  to 
meet  the  domestic  pack  and  container 
regulatl<His.  Inasmuch  as  such  shipmaits 
have  negligible  effect  on  the  dcunestic 
market,  they  should  be  permitted  pro¬ 
vided  certain  safeguard  requirements 
are  met. 

All  persons  who  desire  to  submit  writ¬ 
ten  data,  views,  or  arguments  In  c<Ha- 
nection  with  these  proposals  shall  file 
the  same  with  the  Hearing  Clerk,  Room 
112-A,  UB.  Department  of  Agriculture, 
Washington,  D.C.  20250,  not  later  than 
November  8,  1972. 

All  written  submissions  made  pursuant 
to  this  notice  will  be  made  available  for 
public  inspection  at  the  office  of  the 
Hearing  Clerk  during  regular  business 
hours  (7  CFR  1.27(b)).  TTie  proposal  is 
as  follows: 

§  971.313  Limitation  of  shipments. 

During  the  period  November  15,  1972, 
through  March  31,  1973,  no  person  shall 
handle  any  lot  of  lettuce  grown  in  the 
production  area  xmless  such  lettuce 
meets  the  requirements  of  paragraphs 

(a),  (b),  (c),  and  (d)  of  this  section,  or 
xmless  such  lettuce  Is  handled  in  accoixl- 
ance  with  paragraph  (e)  or  (f)  of  this 
section.  Further,  no  person  may  package 
lettuce  during  the  above  peric^  on  any 
Sunday  or  on  Christmas  I>ay, 

(a)  [Reserved] 

(b)  Pack.  (1)  Lettuce  heads,  packed  in 
container  No.  7303,  7306,  or  7313,  if 
wrapped  may  be  packed  only  18,  20,  22, 
24,  or  30  heads  per  container;  if  not 
wrapF>ed.  only  18,  24,  or  30  heads  per 
container. 

(2)  Lettuce  heads  in  container  No.  85- 
40  may  be  packed  only  24  or  30  heads  per 
container. 

(c)  Containers.  Containers  may  be 
only — 

(1)  Cartons  with  inside  dimensions  of 
10  inches  by  14*4  Inches  by  21%o  inches 
(designated  as  carrier  container  No. 
7303),  or 
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(2)  Cartons  with  inside  dimensions  of 
9%  inches  by  14  Inches  by  21  Inches 
(designated  as  carrier  container  Nos. 
7306  and  7313) ,  or 

(3)  Cartons  with  inside  dimensions 
of  21 ‘/2  by  16*4  inches  by  10%  inches 
(designated  as  carrier  container  No. 
85-40 — flat  pack) . 

(d)  Inspection,  (1)  No  handler  shall 
handle  lettuce  unless  such  lettuce  is  in¬ 
spected  by  the  Texas-Federal  Inspection 
Service  and  an  appropriate  inspection 
certificate  has  been  issued  with  respect 
thereto,  except  when  relieved  of  such 
requirement  pursuant  to  paragraphs  (e) 
and  (f)  of  this  section. 

(2)  No  handler  may  transport,  or 
cause  the  transportation  of,  any  ship¬ 
ment  of  lettuce  by  motor  vehicle,  for 
which  inspection  is  required  unless  each 
such  shipment  is  accompanied  by  a  copy 
of  an  appropriate  inspection  certificate 
or  shipment  release  form  (SPI-23)  fur¬ 
nished  by  the  inspection  service  verify¬ 
ing  that  such  shipment  meets  the  cur¬ 
rent  grade,  pack,  and  container  require¬ 
ments  of  this  section.  A  copy  of  such 
inspection  certiflcate  or  shipment  release 
form  shall  be  available  and  surrendered 
upon  request  to  authorities  designated 
by  the  committee. 

(3)  For  administration  of  this  part, 
such  inspection  certiflcate  or  shipment 
release  form  required  by  the  committee 
as  evidence  of  inspection  is  valid  for 
only  72  hours  following  completion  of  in¬ 
spection,  as  shown  on  such  certiflcate  or 
form. 

(e)  Minimum  quantity.  Any  person 
may  handle  up  to,  but  not  to  exce^  two 
cartons  of  lettuce  a  day  without  regard 
to  inspection,  assessment,  grade,  and 
pack  requirements,  but  must  meet  con¬ 
tainer  requirements.  This  exception  may 
not  be  applied  to  any  shipment  of  over 
two  cartons  of  lettuce. 

(f )  Special  purpose  shipments.  Lettuce 
not  meeting  grade,  pack,  or  container 
requirements  of  paragraphs  (a),  (b),  or 
(c)  of  this  section  may  be  handled  for 
any  purpose  listed,  if  handled  as  pre¬ 
scribed  in  subparagraphs  (1)  and  (2)  of 
this  paragraph.  Inspection  and  assess¬ 
ments  are  not  required  on  such  ship¬ 
ments.  These  special  purpose  shipments 
are  as  follows: 

(1)  For  relief,  charity,  experimental 
purposes,  or  export  to  Mexico,  if,  prior 
to  handling,  the  handler  pursuant  to 
§§  971.120-971.125  obtains  a  Certiflcate 
of  Privilege  applicable  thereto  and  re¬ 
ports  thereon;  and 

(2)  For  export  to  Mexico,  if  the  han¬ 
dler  of  such  lettuce  loads  and  transports 
it  only  in  a  vehicle  bearing  Mexican 
registration  (license). 

(g)  Definitions.  (1)  "Wrapped”  heads 
of  lettuce  refers  to  those  which  are  en¬ 
closed  individually  in  parchment,  plastic, 
or  other  commercial  fllm  (Cf  AMS  481) 
and  then  packed  in  cartons  or  other 
containers. 

(2)  Other  terms  used  in  this  sectlcm 
have  the  same  meaning  as  when  used 


in  Marketing  Agreement  No.  144  and  this 
part. 

Dated:  October  30,  1972. 

Paul  A.  Nicholson, 
Deputy  Director,  Fruit  and  Veg¬ 
etable  Division,  Agricultural 
Marketing  Service. 

(FR  Doc.72-18826  Filed  11-2-72:8:49  am] 


[  7  CFR  Part  989  1 

RAISINS  PRODUCED  FROM  GRAPES 
GROWN  IN  CALIFORNIA 

Finding  That  Estimated  Season  Aver¬ 
age  Price  of  Raisins  for  1972—73  Is 

in  Excess  of  Parity 

This  action  is  pursuant  to  the  provi¬ 
sions  of  §  989.61  of  the  marketing  agree¬ 
ment,  as  amended,  and  Order  No.  989,  as 
amended  (7  CFR  Part  989;  37  F.R.  19621, 
20022),  hereinafter  referred  to  collec¬ 
tively  as  the  “order,”  regulating  the  han¬ 
dling  of  raisins  produced  from  grapes 
grown  in  California.  The  order  is  effec¬ 
tive  under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  hereinafter  referred  to 
as  the  “act.”  This  action  will  tend  to 
effectuate  the  declared  policy  of  the  act 
and  is  not  for  the  purpose  of  maintaining 
prices  to  farmers  above  the  level  which 
it  is  declared  to  be  the  policy  of  Congress 
to  establish  thereunder. 

In  its  meeting  of  October  5,  1972,  the 
Raisin  Administrative  Committee  con¬ 
sidered  data  relevant  to  the  formulation 
of  a  marketing  policy  for  the  crop  year 
which  began  September  1, 1972,  and  rec¬ 
ommended  that  volume  regulation  not 
be  applied  to  the  handling  of  raisins  dur¬ 
ing  such  crop  year.  The  Committee  esti¬ 
mated  that  91,695  tons  of  natural 
Thompson  Seedless  raisins  would  be  pro¬ 
duced  and  determined  that  the  price  for 
that  varietal  tjrpe  had  been  established 
between  handlers  and  producers  at  $476 
per  ton.  During  the  week  of  October  9, 
that  price  advanced  to  $500  per  ton.  At 
its  October  5  meeting,  the  Committee 
also  estimated  that  1972  production  of 
other  varietal  types  of  raisins  would  ap¬ 
proximate  10,250  tons,  and  determined 
that  the  producer  prices  established  for 
such  varietal  types  ranged  from  $440  per 
ton  to  $550  per  ton.  The  September  29, 
1972,  parity  price  for  raisins  was  $411 
per  ton. 

In  view  of  the  foregoing,  it  is  hereby 
found  that  the  estimated  season  aver¬ 
age  price  to  producers  for  raisins  for  the 
crop  year  which  began  September  1, 
1972,  will  be  in  excess  of  the  imrity  level 
specified  in  section  2(1)  of  the  act.  Ac¬ 
cordingly,  only  the  provisions  of  the  order 
which  apply  in  over-parity  situations, 
with  an  exception  hereinafter  set  forth 
regarding  minimum  grade  and  condi¬ 
tion  standards,  will  be  applicable  In  the 
1972-73  crop  year.  The  provisions  which 
apply  only  to  volume  regulation  will  not 
be  applicable.  In  this  regard,  there  was 
published  in  the  Federal  Register  issue 
of  September  23,  1972  (37  FJl.  20037; 


F.R.  Doc.  72-16237),  a  proposal  to  desig¬ 
nate  a  desirable  free  tonnage  for  natural 
Thompson  Seedless  raisins  of  131,340 
tons.  In  view  of  the  Conunittee’s  produc¬ 
tion  estimate  of  91,695  tons  for  natinal 
Thompson  Seedless  raisins,  designation 
of  a  desirable  free  tonnage  for  such 
raisins  lor  the  1972-73  crop  year  is  un¬ 
necessary  and  would  serve  no  purpose. 
Therefore,  the  action  proposed  in  said 
notice  is  hereby  terminated. 

Section  989.61  of  the  order  provides 
that  the  provisions  of  the  order  relating 
to  minimum  grade  and  condition  stand¬ 
ards  and  inspection  requirements,  within 
the  meaning  of  section  2(3)  of  the  act, 
and  any  other  provisions  pertaining  to 
the  administration  and  enforcement 
thereof,  shall  continue  in  effect  irrespec¬ 
tive  of  whether  the  estimated  season 
average  price  to  producers  for  raisins  is 
in  excess  of  the  parity  level  specified  in 
section  2(1)  of  the  act.  Section  2(5)  of 
the  act  provides  for  continuance  for  the 
remainder  of  any  marketing  season  or 
marketing  year,  such  regulation  pur¬ 
suant  to  any  order  as  will  tend  to  avoid 
a  disruption  of  the  orderly  marketing  of 
any  commodity  and  be  in  the  public  in¬ 
terest,  if  the  regulation  of  such  commod¬ 
ity  imder  an  order  has  been  initiated  dur¬ 
ing  such  marketing  season  or  marketing 
year  on  the  basis  of  its  need  to  effectuate 
the  policy  of  the  act. 

The  minimum  grade  and  condition 
standards  with  respect  to  natural  con¬ 
dition  raisins  are  prescribed  in  §  989.97 
(Exhibit  B) ;  the  minimum  grade  stand¬ 
ards  lor  packed  raisins  are  prescribed  in 
the  U.S.  Standards  for  Grades  of  Proc¬ 
essed  Raisins.  Action  published  in  the 
Federal  Register  August  31,  1972  (37 
F.R.  17723),  amended  §  989.201  of  Sub¬ 
part — Supplementary  Orders  Regulating 
Handling  (7  CFR  §§  989.201-989.229) ,  ef¬ 
fective  September  1,  1972.  This  action 
made  a  change  in  the  maturity  require¬ 
ments  of  the  minimum  grade  and  condi¬ 
tion  standards  for  natural  condition 
Thompson  Seedless  raisins. 

To  more  closely  align  such  minimiun 
standards  with  industry  needs,  the 
change  reduced  (from  not  more  than  12 
percent,  by  weight,  to  not  more  than  8 
percent,  by  weight)  the  tolerance  for 
substandard  raisins  permitted  in  incom¬ 
ing  lots  of  standard  natural  condition 
Thompson  Seedless  raisins  and  deleted 
a  requirement  for  a  specific  (not  less 
than  45  percent,  by  weight)  minimum 
proportion  of  mature  raisins  which  had 
been  required  in  such  lots.  Said  action 
also  provided  for  a  dockage  system 
whereby  lots  of  such  raisins  containing 
excess  quantities  of  substandard  raisins 
could  be  received  by  handlers.  Said  action 
included  a  finding  that  the  change,  in¬ 
cluding  the  dockage  system,  will  tend  to 
effectuate  the  declared  policy  of  the  act. 

Handlers  have  already  acquired  a  sub¬ 
stantial  quantity  of  standard  natural 
condition  Thompson  Seedless  raisins  on 
the  basis  of  the  aforesaid  minimum 
grade  and  condition  standards  as 
changed  by  the  action  effective  Septem¬ 
ber  1,  1972.  However,  a  large  proportion 
of  the  1972  crop  of  such  raisins  remains 
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to  be  delivered  by  producers  to  handlers. 
Terminating  $  989.201  for  the  balance  of 
the  current  1972-73  crop  year  would  re¬ 
sult  in  the  application  of  minimum 
standards  to  raisins  delivered  thereafter 
by  producers  to  handlers  different  from 
those  standards  applied  earlier  in  such 
crop  year.  This  could  result  in  inequities 
among  producers  and  handlers  due  to 
the  applicatiMi  of  different  requirements 
for  different  parts  of  the  crop  year. 
Moreover,  this  would  result  in  hardship 
to  handlers  to  the  extent  they  experi¬ 
ence  any  difficulty  in  processing  such 
raisins  to  meet  the  minimum  grade 
standards  for  packed  raisins.  Therefore, 
it  is  hereby  further  foimd  that  to  con¬ 
tinue  S  989.201  for  the  remainder  of  the 
1972-73  crop  year  will  tend  to  avoid  a 
disruption  of  the  orderly  marketing  of 
standard  natural  condition  Thompson 
Seedless  raisins  and  be  in  the  public  in¬ 
terest. 

It  is  hereby  further  found  that  it  is 
impracticable,  unnecessary,  and  con¬ 
trary  to  the  public  interest  to  give  pre¬ 
liminary  notice  of  this  action  and  en¬ 
gage  in  public  rule  making  procedure, 
and  that  good  cause  exists  for  not  post¬ 
poning  the  effective  time  until  30  days 
after  publication  in  the  Federal  Regis¬ 
ter  (5  U5.C.  553)  in  that:  (1)  TTie  esti¬ 
mated  1972-73  season  average  price  to 
producers  for  raisins  is  above  parity  and 
this  fact  is  well  known  to  the  raisin  in¬ 
dustry;  (2)  this  action  is  applicable  to 
(^rations  imder  the  order  during  the 
1972-73  cngi  year,  which  began  Sep¬ 
tember  1,  1972;  (3)  this  action  will  re¬ 
quire  no  advance  preparation  by  han¬ 
dlers;  and  (4)  no  useful  purpose  would 
be  served  by  delaying  this  action. 

(Secs.  1-19,  48  Stat.  31,  as  amended;  7  U.S.C. 
«01-674) 

Dated;  October  31, 1972. 

Paul  A.  Nicholson, 
Deputy  Director,  Fruit  and 
Vegetable  Division,  Agricul¬ 
tural  Marketing  Service. 

(FR  Doc.72-18877  Filed  ll-3-72;8:63  am] 


[  7  CFR  Part  1065  1 

(Docket  No.  AO-86-A27] 

MILK  IN  NEBRASKA-WESTERN  IOWA 
MARKETING  AREA 

Decision  on  Proposed  Amendments  to 
Marketing  Agreement  and  to  Order 

A  public  hearing  was  held  upon  pro¬ 
posed  amendments  to  the  marketing 
agreement  and  the  order  regulating  the 
handling  of  milk  in  the  Nebraska-West¬ 
ern  Iowa  marketing  area.  The  hearing 
was  held,  pursuant  to  the  provisions  of 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  UJS.C.  601  et 
seq.).  and  the  applicable  rules  of  prac¬ 
tice  (7  CFR  Part  900),  at  Omaha.  Nebr., 
on  March  21-22, 1972,  pursuant  to  notice 
thereof  issued  on  February  28,  1972  (37 
F.R.  4352). 

Ui)on  the  basis  of  the  evidence  intro¬ 
duced  at  the  hearing  and  the  record 
thereof,  the  Deputy  Administrator,  Regu¬ 


latory  Programs,  on  September  5,  1972 
(37  P.R.  18203),  filed  with  the  Hearing 
Clerk,  U.S.  Department  of  Agriculture, 
his  recommended  decision  containing  no¬ 
tice  of  the  opportunity  to  file  written 
exceptions  thereto. 

The  material  issues,  findings,  and  con¬ 
clusions,  rulings  and  general  findings  of 
the  recommended  decisicm  are  hereby  ap¬ 
proved  and  adopted  and  are  set  forth  in 
full  herein  with  the  following  modifica¬ 
tions; 

Index  of  Changes 

1.  In  the  text  following  the  centerhead 
“Description  of  Plan”,  the  first  paragraph 
is  revised  and  the  22d  paragraph  is  re¬ 
placed  with  three  new  paragraphs. 

2.  Additional  text  is  added  to  the  sixth 
and  seventh  paragraphs  following  the 
centerhead  “Updating  of  Production  His¬ 
tory  Bases”,  and  following  the  seventh 
paragraph  a  new  paragraph  is  added. 

3.  The  eighth  paragraph  following  the 
centerhead  “Allocation  of  Class  I  Bases” 
is  revised. 

4.  The  15th  paragraph  following  the 
centerhead  “Base  Transfers”  Is  revised. 

5.  A  correction  is  made  in  the  refer¬ 
ence  to  butterfat  differential  in  the  first 
paragraph  following  the  centerhead 
“Uniform  Prices  for  Base  Milk  and  Excess 
Milk.” 

6.  Two  new  paragraphs  are  added  at 
the  end  of  the  “Findings  and  Conclu¬ 
sions.” 

The  material  issues  on  the  record  of 
the  hearing  relate  to; 

1.  Diversion  of  producer  milk. 

2.  Deletion  of  takeout-payback  (Louis¬ 
ville)  seasonal  production  incentive  plan. 

3.  Need  for  emergency  action  with  re¬ 
spect  to  issue  No.  2. 

4.  Adoption  of  a  CJlass  I  base  plan. 

5.  Optional  handler  status  for  a  coop¬ 
erative  on  its  deliveries  of  member  milk 
to  pool  plants. 

6.  Defining  milk  received  at  a  pool 
plant  from  a  cooperative  bulk  tank  han¬ 
dler  as  “producer  milk”  for  which  the 
plant  operator  would  be  obligated  at  the 
uniform  price. 

7.  Miscellaneous: 

(a)  Adoption  of  more  specific  termi¬ 
nology  in  referring  to  health  authorities 
and  Grade  A  product. 

(b)  Redefining  “route  disposition.” 

(c)  Computation  of  uniform  price: 
Handlers'  reports  to  be  included. 

(d)  Adoption*  of  appropriate  termi¬ 
nology  for  partial  payments,  and  con¬ 
forming  changes  where  necessary. 

Issue  No.  1  was  dealt  with  in  a  decisimi 
issued  June  5.  1972  (37  F.R.  11482).  This 
decision  deals  with  the  remaining  issues. 

Findings  and  Conclusions 

The  following  findings  and  conclusions 
on  the  material  issues  are  based  on  evi¬ 
dence  presented  at  the  hearing  and  the 
record  thereof: 

2.  Louisville  plan.  'The  Louisville  sea¬ 
sonal  production  incentive  plan  should 
be  deleted  from  the  order. 

This  plan  was  provided  originally  to 
encourage  milk  producers  to  reduce  sea¬ 
sonal  changes  in  their  milk  production, 
•rhis  was  to  be  accomplished  by  with¬ 
holding  part  of  the  money  due  producers 


for  milk  deliveries  in  the  April-June  pe¬ 
riod  and  paying  out  such  money  to  pro¬ 
ducers  on  deliveries  of  milk  in  Septem¬ 
ber,  October,  and  November. 

For  several  years,  however,  producer 
organizations  in  the  market  have  not 
favored  use  of  the  plan,  and  it  has  been 
rendered  inoperative  through  suspension 
for  the  years  1970,  1971,  and  1972  (37 
F.R.  6491). 

Even  without  the  plan  in  operation, 
there  is  relatively  small  seasonal  varia¬ 
tion  in  milk  production  in  this  market. 
During  April,  May,  and  Jime  1971,  pro¬ 
duction  (including  estimated  overdiver¬ 
sions)  was  approximately  108  percent  of 
production  in  the  September-November 
period  of  the  same  year. 

In  these  circumstances  there  is  no  need 
to  continue  the  Louisville  plan  provisions 
in  the  order.  Further,  the  Class  I  base 
plan  as  proposed  to  be  adopted  herein 
will  provide  incentive  to  producers  to 
keep  seasonal  variation  of  production  to 
a  minimum.  The  Louisville  plan  provi¬ 
sions  accordingly  are  deleted  from  the 
order. 

3.  Emergency  action  for  deletion  of 
the  Louisville  plan.  In  view  of  the  sus¬ 
pension  order  issued  March  24, 1972,  pre¬ 
viously  cited,  making  the  Louisville  plan 
inoperative  for  1972,  there  is  sufficient 
time  to  consider  imder  regular  procedure 
the  proposal  to  revoke  the  Louisville 
plan.  An  emergency  decision  therefore 
is  not  necessary. 

4.  Adoption  of  a  Class  I  base  plan. 
Producers  supplying  plants  regulated  by 
the  Nebraska-Western  Iowa  Federal  or¬ 
der  should  have  the  opportunity  to  de¬ 
cide  whether  the  proceeds  from  the  sale 
of  their  milk  should  be  distributed  among 
them  by  means  of  a  Class  I  base  plan 
issued  in  conformity  wrlth  the  Agricul¬ 
tural  Act  of  1970. 

A  witness  for  a  cooperative  organiza¬ 
tion  representing  a  majority  of  the  pro¬ 
ducers  on  the  Nebraska-Western  Iowa 
market  testified  that  member  producers 
generally  favor  the  adoption  of  a  Class 
I  base  plan.  The  plan  is  favored  also  by 
another  cooperative.  Producer  members 
of  the  two  cooperative  associations  com¬ 
prise  nearly  all  of  the  producers  serving 
the  market. 

The  plan,  proponent  stated,  will  allow 
the  individual  producer  to  adjust  his  pro¬ 
duction  in  line  with  a  specific  quantity 
of  Class  I  disposition  in  the  market  al¬ 
located  to  him  as  his  Class  I  base.  He 
will  be  better  able  to  adjust  production 
in  relation  to  market  Class  I  disposition 
than  under  the  present  blend  price  sys¬ 
tem  because  his  returns  can  be  relatively 
free  of  the  influence  of  excess  production 
by  other  producers. 

Testimony  in  opposition  to  the  plan 
was  presented  by  organizations  that  do 
not  presently  have  producer  members  on 
this  market.  A  witness  for  a  dairy  farm¬ 
er’s  group  with  membership  in  the 
North  Central  States  opposed  the  plan 
on  groimds  that  it  would  impede  the 
entry  of  new  plants  and  dairy  farmers  in¬ 
to  this  market,  limit  the  effectiveness  of 
the  order  pricing  to  assure  an  adequate 
supply,  and  add  administrative  expense. 
A  cooperative  association  not  marketing 
milk  under  this  order  also  opposed,  in  a 
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brief,  the  base  plan  as  (1)  ineffectual  and 
administratively  imenforceable,  and  (2) 
a  barrier  to  more  economic  and  efficient 
milk  production  and  distribution. 

Subsequent  findings  explain  the  meth¬ 
od  by  which  the  plan  adopted  herein 
provides  opportunity  for  dairy  farmers 
not  now  producers  to  qualify  for  partici¬ 
pation  under  the  plan  upon  becoming 
producers  and  allows  for  adjustment  of 
bases  to  changing  supply  and  demand 
conditions.  The  objections  are  considered 
to  be  substantially  met  by  the  provisions 
adopted. 

THE  PURPOSE  OF  THE  CLASS  I  BASE  PLAN 

The  purpose  of  the  Class  I  base  plan 
is  to  provide  a  method  for  each  producer 
supplying  the  Nebraska-Western  Iowa 
market  to  adjust  his  production  individ¬ 
ually  in  accordance  with  the  Class  I 
needs  of  the  market  without  necessarily 
reducing  his  participation  in  the  Class  I 
sales  of  the  market. 

The  Class  I  base  assigned  to  each  pro¬ 
ducer  will  represent  a  share  of  the  total 
Class  I  disposition  of  the  market.  Such 
base  assignment  will  be  in  proportion  to 
the  producer’s  production  history  during 
the  representative  period.  To  provide  a 
reserve  over  the  level  of  Class  I  disposi¬ 
tion  in  the  market,  the  total  of  all  pro¬ 
ducers’  Class  I  bases  assigned  each  year 
will  be  120  percent  of  Class  I  disposition 
of  handlers  in  the  preceding  year. 

The  proposed  base  plan  is  designed 
also  to  adapt  to  changing  supply- 
demand  conditions.  Producer’s  bases  will 
be  updated  each  year  to  reflect  changes 
in  the  volume  of  Class  I  milk  disposed  of 
in  the  market  and  changes  in  the  volxime 
of  milk  produced  by  individual  pro¬ 
ducers.  Further,  new  producers  will  be 
able  to  come  on  the  market  and  earn, 
over  a  reasonable  period  of  time,  bases 
comparable  to  those  of  other  producers. 
Also,  any  producer  already  on  the  mar¬ 
ket  who  desires  to  increase  his  produc¬ 
tion  and  thus  earn  additional  base  may 
do  so. 

DESCRIPTION  OF  PLAN 

A  Class  I  base  will  be  assigned  on  the 
effective  date  of  the  plan  to  each  pro¬ 
ducer  who  is  on  the  market  on  such  date 
and  for  whom  a  production  history  base 
is  computed. 

Production  history  bases  will  be  com¬ 
puted  from  milk  deliveries  to  plants  in  a 
representative  period.  The  representative 
period  adopted  herein  for  use  in  the  ini¬ 
tial  determination  of  production  history 
base  is  the  2-year  period  1971  and  1972. 

The  proponent  cooperative  association 
requested  that  a  3-year  period  be  used 
in  the  initial  determination  of  production 
history.  Under  proponent’s  plan,  the 
higher  year  of  the  first  2  years’  pro¬ 
duction  of  each  producer  would  be  aver¬ 
aged  with  the  most  recent  year  in  deter¬ 
mining  a  producer’s  initial  production 
history  base. 

Proponent’s  representative,  in  support 
of  this  procedure,  stated  that  nearly  all 
dairymen  from  time  to  time  experience 
production  problems  on  their  farms,  such 
as  disease,  poor  quality  of  feed,  and 
breeding  proUems,  that  could  result  In 


lower  milk  production  for  an  extended 
period  of  time.  The  aversiging  of  daily 
milk  deliveries  during  the  most  recent 
year  of  the  proposed  3-year  representa¬ 
tive  period  with  the  higher  of  average 
daily  deliveries  during  the  2  earlier  years, 
this  witness  stated,  would  provide  op¬ 
portunity  to  delete  from  production 
history  an  abnormally  low  production 
year  and  would  tend  to  promote  equity 
among  producers  in  establishing  base. 

Under  proponent’s  proposal,  therefore, 
a  certain  group  of  producers  (those  in 
production  during  the  first  of  the  3 
years)  would  be  provided  alternative 
periods  of  production  history  for  use  in 
establishing  initial  production  history 
base.  Similar  alternatives  are  not  pro¬ 
posed  for  producers  who  were  not  in  pro¬ 
duction  during  the  first  year  of  the  pro¬ 
posed  representative  period  but  who 
nevertheless  began  production  shortly 
thereafter  and  also  might  have  experi¬ 
enced  unusual  production  problems. 

There  is  inadequate  basis  in  the  record 
to  support  the  proposal  that  producers 
who  were  in  production  during  the  first 
year  of  a  3  year  period  should  be  treated 
differently  in  establishing  initial  produc- 
ti<Mi  history  base  from  producers  who 
were  not  in  production  during  such  year 
but  nevertheless  came  on  the  market 
shortly  thereafter. 

Situaticais  may  exist  in  which  some 
producers  are  scaUng  down  their  produc¬ 
tion  for  one  reason  or  another  or  are 
phasing  out  their  dairy  enterprises  en¬ 
tirely.  The  proponent’s  plan  would  in¬ 
crease  the  likelihood  of  producers 
receiving  a  base  in  excess  of  their  actual 
ability  to  supply  the  fluid  market.  This 
would  not  be  in  the  best  interests  of  pro¬ 
ducers  who  are  continuing  to  supply  the 
market  and  would  not  promote  orderly 
marketing. 

Using  deliveries  during  1971  and  1972 
will  be  more  representative  of  the  level 
of  production  a  producer  may  be  ex¬ 
pected  to  deliver  under  the  plan  since 
most  producers  in  this  market,  in  fact, 
have  been  increasing  their  production. 

Consideration  was  given  on  the  record 
also  to  use  of  a  1-year  period.  A  single 
year  period,  as  pointed  out  by  the  pro¬ 
ponent  cooperative  could  be  a  time  of  ad¬ 
verse  production  conditions  for  some 
producers.  Such  producers  could  claim 
the  plan  is  inequitable  for  this  reason. 
The  2-year  period  adopted  herein  will 
meet  the  objection  of  the  cooperative  to 
a  1-year  period. 

The  production  history  base  of  a  pro¬ 
ducer  will  be  his  average  daily  deliveries 
of  milk  during  the  representative  period, 
except  for  producers  whose  delivery 
periods  are  not  sufficient  for  determina¬ 
tion  of  a  full  production  history  base. 
This  distinction  between  producers  with 
longer  production  history  and  those  who 
have  b^n  in  production  for  only  a  brief 
period  agrees  generally  with  the  scheme 
proposed  by  the  cooperative. 

The  cooperative  proposed  that  dairy 
farmers  whose  producticxi  began  at  any 
time  before  June  1,  1972,  would  receive 
a  production  history  base  equal  to  their 
average  daily  deliveries  during  the 
period  beginning  with  their  first  delivery 


through  the  end  of  the  representative 
period.  Producers  beginning  on  or  after 
Jime  1,  1972,  however,  would  have  pro¬ 
duction  hlst^  bases  reduced  by  speci¬ 
fied  percentages. 

Specifically  the  cooperative  proposed 
that  producers  beginning  on  or  after 
Jime  1  but  before  September  1,  1972, 
would  be  assigned  production  history 
bases  equal  to  80  percent  of  their  average 
daily  deliveries,  while  those  beginning 
on  or  after  September  1,  1972,  would  be 
assigned  production  history  bases  equal 
to  50  percent  of  average  daily  deliveries. 
These  dates,  in  the  cooperative  proposal, 
were  related  to  a  suggested  effective  date 
of  January  1,  1973.  Thus,  dairy  farmers 
whose  production  began  as  much  as  7 
months  before  the  effective  date  would 
receive  full  credit  for  their  average  daily 
deliveries  in  computation  of  production 
history  and  those  with  lesser  periods  of 
production  would  have  reduced  bases,  as 
indicated. 

At  the  hearing  proponent  stated  that 
February  1,  1973,  would  be  an  acceptable 
effective  date  if  it  would  implement  using 
calendar  years  for  the  representative 
period  rather  than  a  period  ending  with 
August  1972,  as  specified  in  the  hearing 
notice. 

Since  a  February  1, 1973,  effective  date 
will  accommodate  use  of  calendar  years 
for  production  history,  it  is  used  herein 
as  a  tentative  effective  date.  Data  for 
the  most  recent  calendar  year  would  be 
available  for  computation  of  base  effec¬ 
tive  on  February  1  each  year. 

The  computation  of  production  his¬ 
tories  as  proposed  by  the  cooperative  is 
accordingly  modified  to  fit  a  February  1, 
1973,  effective  date.  The  same  percent¬ 
ages  (as  proposed)  will  be  applied  in  the 
calculation  of  production  history  bases 
for  producers  whose  deliveries  began 
later  than  7  months  before  the  effective 
date. 

Equitable  apportionment  of  bases  to 
producers  should  not  allow  the  same 
amount  of  base  for  production  in  a  rela¬ 
tively  brief  period  as  the  base  allowed 
when  earned  by  producers  from  deliveries 
during  the  full  representative  period. 
Further,  producers  whose  entire  period 
of  deliveries  is  within  the  few  months 
preceding  the  effective  date  will  have 
had  opportimity  to  gauge  their  opera¬ 
tions  in  contemplation  that  a  base  plan 
will  be  operative.  For  these  reasons  a 
graduated  reduction  in  production  his¬ 
tory  bases  calculated  from  only  the  most 
recent  months  preceding  the  effective 
date  of  the  plan  is  necessary  to  preserve 
equity  among  all  producers. 

For  a  producer  who  was  in  production 
for  7  months  before  the  effective  date 
there  are  only  6  months  of  production 
data  since  monthly  data  are  available 
only  after  several  days  following  the 
month.  Accordingly,  6  months  of  de¬ 
liveries  will  be  the  minimum  period  for 
which  the  average  daily  deliveries  of  the 
producer  will  be  his  production  history 
base.  Bases  assigned  to  producers  with 
less  than  6  production  mimths  should 
be  reduced  by  multiplying  the  average 
daily  deliveries  by  the  80-percent  factor, 
and  bases  assigned  to  producers  ban¬ 
ning  October  1,  1972,  or  later  should  be 


No.  213— Pt  1- 


FEDERAL  REGISTER,  VOL.  37,  NO.  213— FRIDAY,  NOVEMBER  3,  1972 


2;^i40 


PROPOSED  RULE  MAKING 


the  average  daily  deliveries  multiplied 
by  the  50  percent  factor. 

Milk  deliveries  by  a  dairy  farmer  dur¬ 
ing  the  representative  period  to  both 
pool  plants  and  nonpool  plants  will  be 
used  to  compute  production  history  base. 

An  interruption  of  90  days  or  more  in 
deliveries  will  cause  a  break  in  produc¬ 
tion  history.  As  noted  elsewhere  in  this 
decision,  such  an  interruption  after  the 
effective  date  by  a  baseholding  producer 
will  cause  forfeiture  of  his  base  and  re¬ 
quire  a  w’aiting  period  prior  to  the  be¬ 
ginning  of  a  new  production  history 
period. 

Interruption  of  deliveries  due  to  storm 
conditions  also  will  require  a  modifica¬ 
tion  of  the  computation  of  production 
histor>\  While  proponent  requested  that 
15  days  in  any  one  calendar  year  be  al¬ 
lowed  as  interruption  for  storm  condi¬ 
tions,  an  allowance  of  8  days  of  non¬ 
delivery  (8  days  of  production)  per  year 
should  be  adequate  for  most  occurrences 
where  weather  prevents  milk  delivery  by 
a  producer.  If,  under  imusual  circum¬ 
stances,  storm  conditions  prevent  deliv¬ 
ery  by  a  producer  for  more  than  8  days’ 
production  then  the  matter  may  be  con¬ 
sidered  for  relief  under  the  hardship  pro¬ 
visions.  In  periods  of  6  months  or  less 
the  allowed  days  of  nondelivery  for  storm 
conditions  will  be  four. 

When  a  producer  is  prevented  by  stoi*m 
conditions  from  delivering  milk  of  his 
production,  the  calculation  of  his  average 
dally  deliveries  will  be  modified  by  ex¬ 
cluding  from  the  divisor  the  allowed  days 
of  nondelivery. 

Continuity  of  production  history  will 
be  provided  in  the  case  of  an  intrafamily 
transfer  of  the  operation  of  a  herd.  The 
person  continuing  milk  production  with 
the  herd  will  be  allowed  credit  for  the 
production  of  the  previous  operator  un¬ 
less  Class  I  base  is  transferred  to  a  third 
party.  This  is  a  modification  from  the 
recommended  decision,  which  associated 
transfer  of  production  history  with 
transfer  of  complete  farm  operations. 
Proponent,  in  exceptions  filed,  requested 
that  production  history  be  allowed  to 
transfer  with  the  herd. 

Intrafamily  transfers  include  trans¬ 
fers  to  husband,  wife,  son,  daughter, 
father,  mother,  sister,  brother,  son-in- 
law,  daughter-in-law,  and  to  the  estate 
of  the  baseholder. 

On  the  effective  date,  the  assignment 
of  bases  will  be  made  only  to  those  pro¬ 
ducers  on  the  market  who  are  eligible 
for  such  assignment.  Conceivably  a  pro¬ 
ducer  might  be  temporarily  off  the  mar¬ 
ket  on  the  effective  date,  without  losing 
eligibility  for  base  assignment  if  he  re¬ 
sumes  deliveries  shortly  thereafter.  As 
explained  previously,  however,  an  inter¬ 
ruption  of  90  days  or  more  in  deliveries 
results  in  a  break  of  production  history. 

The  average  daily  deliveries  of  a 
producer  during  any  specified  period  will 
be  determined  by  dividing  the  quantity 
of  milk  delivered  by  the  producer  in  the 
applicable  period  by  the  appropriate 
number  of  days.  The  ntunber  of  days  will 
be  the  days  of  production  delivered  but 
not  less  than  the  calendar  days  beginning 
with  the  first  day  of  delivery  and  to  the 


end  of  the  period,  excluding  allowed  days 
of  nondelivery  because  of  storm  condi¬ 
tions.  In  this  market,  milk  of  a  dairy 
farmer  is  picked  up  by  a  hauler  normally 
on  an  every-other-day  basis,  and  thus 
deliveries  may  include  more  days  of 
production  than  the  number  of  days  in 
such  period.  The  division  by  the  number 
of  days’  production  delivered  will  provide 
an  equitable  basis  of  computation  for 
those  producers  whose  average  deliveries 
cover  a  relatively  brief  period. 

For  computations  of  production  history 
bases,  including  those  established  after 
the  plan  becomes  operative,  it  is  desirable 
to  define  more  generally  the  periods  used 
for  determination  of  each  producer’s 
production  history  base.  A  “production 
history  period’’  is  defined  as  the  period 
during  which  milk  deliveries  used  in  the 
computation  of  production  history  base 
are  made  by  the  producer.  Production 
history  periods  are  designated  as  1-year, 
2 -year  or  3 -year  production  history 
periods,  depending  on  whether  the  deliv¬ 
eries  of  the  producer  are  made  in  1,  2,  or 
3  calendar  years. 

For  purposes  of  base  computation, 
average  daily  deliveries  in  a  portion  of 
a  calendar  year  beginning  on  or  before 
July  1  and  through  the  end  of  the  year 
will  be  given  the  same  credit  towards 
production  history  base  as  average  de¬ 
liveries  of  a  producer  who  delivered  the 
full  year.  As  noted  elsewhere,  average 
daily  deliveries  of  a  dairy  farmer  start¬ 
ing  production  after  July  1  are  subject 
to  a  specified  reduction  in  computation 
of  production  history  base.  Accordingly, 
a  portion  of  any  calendar  year  beginning 
on  or  before  July  1  and  continuing 
through  December  31  will  be  considered 
to  be  a  1-year  production  history  period. 

Average  daily  deliveries  of  a  producer 
during  a  2-  or  3-year  production  history 
period  will  be  obtained  by  computing 
first  the  average  daily  deliveries  in  each 
calendar  year  (or  portion  of  a  year)  and 
then  dividing  the  siun  of  such  averages 
by  the  number  of  periods  (years  or  por¬ 
tions  of  years) , 

NEW  PRODUCERS 

The  plan  provides  that  after  the  effec¬ 
tive  date  dairy  farmers  who  enter  the 
market  as  new  producers  may  obtain  an 
assignment  of  Class  I  base  and  produc¬ 
tion  history  base  in  amounts  and  at  times 
related  to  the  circumstances  of  entry  into 
the  market. 

A  dairy  farmer  who  becomes  a  pro¬ 
ducer  when  a  plant  to  which  he  delivers 
his  milk  becomes  a  pool  plant  will  nor¬ 
mally  be  assigned  a  base  effective  at  the 
time  he  becomes  a  producer.  His  Class  I 
and  production  history  bases  will  be 
computed  as  if  his  deliveries  prior  to 
becoming  a  producer  were  deliveries  to 
a  pool  plant.  Assignment  of  base  will  not 
be  immediate,  however,  if  the  producer 
had  been  on  the  market  previously  and 
had  disposed  of  his  base.  In  this  circum¬ 
stance  he  would  not  be  eligible  for  base 
assignment  until  the  15th  month  after 
the  sale  of  base.  Also,  as  noted  below,  a 
producer  with  less  than  1  year  of  produc¬ 
tion  history  would  receive  a  later  base 
assignment. 


Another  type  of  new  producer  is  the 
dairy  farmer  who  comes  on  the  market 
as  an  individual  and  has  a  history  of 
deliveries  of  milk  to  nonpool  plants.  If 
the  producer  has  at  least  a  1-year  pro¬ 
duction  history  period  he  will  be  assigned 
production  history  base  and  Class  I  base 
as  if  his  deliveries  to  the  nonpool  plants 
had  been  deliveries  to  a  pool  plant,  ex¬ 
cept  that  (1)  such  base  assignment  will 
be  effective  on  the  first  day  of  the  second 
month  following  the  month  in  which  the 
producer  began  deliveries  to  a  pool  plant, 
and  (2)  the  production  history  base  so 
computed  will  not  exceed  the  average 
daily  deliveries  of  such  producer  during 
the  first  2  months  on  the  market  from 
the  same  production  facilities  from 
which  he  marketed  milk  during  his  pro¬ 
duction  history  period. 

The  Act  provides  that  a  producer  en¬ 
tering  the  market  under  these  circum¬ 
stances  will  be  assigmed  base  effective 
within  90  days  after  becoming  a  pro¬ 
ducer.  Proponent  requested,  however, 
that  assignment  of  base  be  on  the  first 
day  of  the  third  month  following  the 
month  in  which  the  producer  commenced 
deliveries  to  a  prol  plant.  A  producer 
beginning  deliveries  on  June  1  would 
thus  be  assigned  base  on  September  1  or 
92  days  after  the  first  delivery.  The  as¬ 
signment  of  base  on  the  first  day  of  the 
second  month  following  the  month  of 
first  delivery,  as  here  adopted,  will  avoid 
exceeding  the  statutory  limit  of  90  days 
prior  to  assignment. 

For  those  producers  who  enter  the 
market  with  less  than  1  year  of  pro¬ 
duction  history  a  production  history 
base  will  be  assigned  equal  to  50  percent 
of  the  average  daily  milk  deliveries  of 
the  producer  during  his  first  2  calendar 
months  on  the  market.  This  production 
history  base  will  be  effective  on  the  first 
day  of  the  second  month  following  the 
month  in  which  the  producer  began  de¬ 
liveries.  If  base  Is  acquired  by  transfer, 
however,  the  producer’s  effective  produc¬ 
tion  history  base  will  be  the  larger  of  (1) 
the  computation  previously  described,  or 
(2)  the  production  history  base  acquired 
by  transfer. 

A  dairy  farmer  is  not  entitled  to  add 
to  a  purchased  base  the  base  allotted  to 
him  computed  from  only  2  months’  pro¬ 
duction.  The  latter  base,  because  of  the 
brief  period  from  which  computed,  does 
not  have  similar  status  with  bases  com¬ 
puted  from  6  months  or  more  of  deliv¬ 
eries  in  representing  the  ability  of  the 
producer  to  furnish  milk  to  the  market. 

Dairy  farmers  who  previously  held 
base  but  have  either  forfeited  or  dis¬ 
posed  of  such  base  will  be  treated  as  new 
producers  when  they  again  become  eli¬ 
gible  for  assignment  of  base  computed 
from  their  own  production.  The  provi¬ 
sions  specify  that  after  forfeiting  or  dis¬ 
posing  of  all  his  base  12  months  must 
elapse  before  a  producer’s  milk  deliveries 
are  considered  for  establishment  of  a  new 
production  history  and  Class  I  base.  His 
base  assignment  will  be  effective  on  the 
first  day  of  the  second  month  following 
the  first  month  in  which  he  delivers  milk 
eligible  for  production  history.  For  ex¬ 
ample,  if  a  producer  forfeits  his  base 
in  June  1973,  his  base  assignment  would 
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be  made,  at  earliest,  on  September  1, 
1974.  The  reasons  for  such  a  waiting  pe¬ 
riod  are  discussed  in  connection  with 
base  rules. 

A  dairy  farmer  who  has  forfeited  base 
would  be  entitled  also  to  become  a  base- 
holder,  without  the  waiting  period, 
through  purchase  of  base. 

UPDATING  OF  PRODUCTION  HISTORY  BASES 

After  the  plan  becomes  effective,  ad¬ 
justment  will  be  made  each  year  in  the 
production  history  and  Class  I  bases  as¬ 
signed  to  producers.  The  most  recent 
year’s  production  data  will  be  used  for 
updating  on  February  1  each  year. 
Predicated  on  an  effective  date  of  Feb¬ 
ruary  1,  1973,  the  first  updating  of  pro¬ 
ducer  bases  will  occur  on  February  1, 
1974. 

At  the  time  of  the  first  updating,  the 
year  1973  will  be  added  to  the  production 
history  period  of  each  producer  who  has 
an  effective  base  assignment.  Thus,  pro¬ 
ducers  who  on  the  effective  date  of  the 
plan  had  a  2 -year  production  history 
period  will  have  a  3 -year  production  his¬ 
tory  period  on  February  1.  1974.  In  sub¬ 
sequent  updatings  for  such  producers  the 
earliest  year  will  be  dropped  and  the 
most  recent  year  Included,  thus  resulting 
in  a  3-year  rolling  average. 

Similarly,  for  a  producer  who  origi¬ 
nally  had  a  1-year  production  history 
period,  successive  years  will  be  added  un¬ 
til  he  has  a  3-year  production  history 
period. 

The  updating  process  allows  a  pro¬ 
ducer  to  obtain  an  increase  in  his  pro¬ 
duction  history  base  through  any  in¬ 
crease  in  the  level  of  his  production  over 
his  existing  base.  On  the  other  hand  if 
his  production  does  not  increase,  he  can 
retain  his  existing  production  history 
base. 

The  updating  procedure  also  will  re¬ 
flect  changes  in  a  producer’s  base  due  to 
purchase  or  disposal  of  Class  1  base. 
Other  modifications  of  his  Class  I  base 
because  of  underdelivery  or  hardship 
also  will  affect  the  updating. 

Adjustment  of  a  producer’s  Class  I 
base  for  underdelivery  is  provided  if  his 
average  daily  milk  deliveries  in  the  pre¬ 
ceding  calendar  year  are  less  than  90 
percent  of  the  Class  1  base  assigned  to 
the  producer  on  February  1  of  the  pre¬ 
ceding  year  as  adjusted  for  hardship  and 
net  disposal  of  base  by  transfer.  The  re¬ 
duction  of  Class  I  base  will  be  the  dif¬ 
ference  between  such  average  daily  milk 
deliveries  and  the  Class  I  base  as  so 
adjusted.  The  reduction  for  underde¬ 
livery  will  not  be  made,  however,  if  dur¬ 
ing  the  preceding  year  total  producer 
milk  equalled  or  exceeded  135  percent  of 
Class  I  dispositions  described  in  §  1065.- 
95(a)(1)  of  the  Class  I  base  provisions 
adopted  herein. 

Although  in  the  record  proponent  op¬ 
posed  adjustment  for  imderdelivery,  it  is 
concluded  that  when  market  supply  is 
less  than  the  quantity  specified  an  ad¬ 
justment  of  this  nature  is  necessary  if 
the  Class  I  base  program  is  to  operate 
effectively  and  be  in  the  public  interest. 
Similar  adjustments  are  provided  under 
the  Puget  Soimd  and  Georgia  orders,  the 
two  markets  which  currently  provide  tor 


a  Class  I  base  plan.  ’The  Class  I  base 
assigned  to  a  producer  under  this  pro¬ 
gram  represents  the  extent  to  which  re¬ 
liance  is  placed  on  the  producer  to  main¬ 
tain  an  adequate  and  regular  supply  for 
the  Class  I  market.  An  adjustment, 
therefore,  is  warranted  that  will  reduce 
a  producer’s  Class  I  base  under  the  con¬ 
ditions  specified  to  the  extent  that  he 
fails  to  deliver  a  quantity  equal  to  his 
allotted  share  of  the  market.  A  10-per¬ 
cent  tolerance  is  provided,  however,  so 
that  a  producer’s  base  will  not  be  reduced 
if  he  fails  to  maintain  deliveries  equal  to 
his  base  but  delivers  at  least  90  percent 
of  base. 

In  exceptions  filed,  proponent  re¬ 
quested  deletion  of  the  provisions  for 
underdelivery  but  stated  that  if  not  de¬ 
leted,  the  effect  of  such  provisions  should 
be  limited  to  any  year  in  w’hich  total 
producer  milk  is  less  than  135  percent  of 
specified  Class  I  milk  dispositions.  Such 
limitation  is  adopted  as  indicated  in  the 
foregoing  findings. 

The  updating  procedure  on  February 
1,  1974,  will  apply  to  every  producer  who 
has  at  least  1  year  of  production  history. 
As  indicated  earlier,  a  producer  who  de¬ 
livered  milk  for  the  period  July  1  through 
December  31,  1973,  will  be  considered  as 
having  1  year  of  production  history. 

The  updating  computation  on  Febru¬ 
ary  1,  1974,  will  be  as  follows:  The  initial 
production  history  base  assigned  to  the 
producer  on  the  effective  date  of  the 
plan,  as  adjusted  for  transfers,  underde¬ 
livery  or  hardship,  will  be  multiplied  by 
two;  to  this  will  be  added  the  average 
daily  deliveries  during  1973  and  the  sum 
will  be  divided  by  three.  If  the  result  of 
such  computation  is  less  than  the  Initial 
production  history  base  assigned  to  such 
producer  on  the  effective  date,  adjusted 
for  transfers,  underdelivery  or  hardship, 
then  such  initial  production  history  base 
as  adjusted  shall  be  the  updated  pro¬ 
duction  history  base. 

For  producers  who  entered  the  market 
during  the  first  year  of  the  plan  their 
production  history  bases  will  be  updated 
also  on  February  1,  1974,  provided  they 
have  1  year  of  production  history. 

At  the  second  updating  of  bases  on 
February  1,  1975,  somewhat  different 
calculations  will  be  needed  than  in  the 
first  updating.  Separate  calculations  will 
be  made  for  producers  with  1-year,  2- 
year  and  3 -year  production  history 
periods. 

It  will  be  necessary  for  purposes  of 
updating  to  make  certain  adjustments  in 
a  producer’s  production  history  for  pre¬ 
vious  years  if  he  disposes  of  some  of  his 
base.  An  adjustment  will  be  made  in  the 
producer’s  average  daily  deliveries  in 
each  year  prior  to  such  disposition  of 
base.  Such  earlier  pi*oduction  that  is  rep¬ 
resented  by  the  Class  I  base  disposed  of 
should  not  again  be  used  in  assignment 
of  new  Class  I  base  or  production  histoi*y 
base.  Sale  of  Class  I  base,  therefore,  is 
regarded  as  voiding  an  amount  of  pre¬ 
vious  production  that  had  been  used  in 
the  computation  of  the  production  his¬ 
tory  base  that  was  transferred.  It  is  nec¬ 
essary  for  this  purpose  to  treat  a  base 
transfer  in  any  January  as  if  transferred 
in  the  preceding  December  in  order  that 


adjustment  of  deliveries  in  preceding 
years  will  be  in  the  years  preceding  such 
December. 

The  average  daily  deliveries  will  be  re¬ 
duced  also  in  the  same  manner  for  any 
downward  adjustment  of  the  producers’ 
Class  I  base  due  to  underdelivery.  Such 
reduction  of  average  deliveries  will  ap¬ 
ply  in  the  years  preceding  the  year  of 
underdelivei-y. 

These  reductions  in  average  daily  de¬ 
liveries  will  be  in  proportion  to  the  re¬ 
duction  in  Class  I  base  due  to  transfer 
or  underdelivery. 

If  the  entire  effect  of  such  adjustments 
is  a  reduction  greater  than  the  respec¬ 
tive  average  daily  deliveries,  then  the 
resulting  amount  after  adjustment  will 
be  zero,  and  the  period  for  which  a  zero 
amount  is  determined  will  not  be  re¬ 
garded  as  a  production  history  period. 
Only  years  following  such  period  would 
be  Included  in  the  calculation  of  the 
production  history  base  of  the  producer. 

Subject  to  these  adjustments,  the  aver¬ 
age  daily  deliveries  in  each  of  the  years 
of  a  3 -year  production  history  period  will 
be  combined  and  divided  by  three  to  ob¬ 
tain  an  average  for  the  3-year  period.  If 
the  result  is  less  than  the  production  his¬ 
tory  base  assigned  to  such  producer  on 
the  preceding  February  1  after  adjust¬ 
ment  for  change  in  base  because  of 
transfers,  underdelivery  and  hardship, 
then  such  previously  assigned  produc¬ 
tion  history  base,  as  adjusted,  shall  be 
the  updated  production  history  base. 

For  each  producer  who  on  Febroary  1, 
1975,  has  a  2-year  production  history 
period,  and  has  not  purchased  base,  the 
updating  computation  would  require 
adjustment  of  average  daily  deliveries  in 
the  first  year  for  disposal  of  Class  I  base 
by  the  producer  and  for  underdelivei*y. 
The  sum  of  (1)  such  adjusted  average 
daily  deliveries,  (2)  the  average  daily 
deliveries  in  the  most  recent  year,  and 
(3)  the  initial  production  history  base 
assigned  to  such  producer  as  a  new  pro¬ 
ducer,  adjusted  for  transfers,  underde¬ 
livery  or  hardship,  will  be  divided  by 
three.  If  such  result  is  less  than  the  pro¬ 
duction  history  base  assigned  to  such 
producer  on  the  preceding  Febiiiary  1 
after  adjustment  for  transfers,  under¬ 
delivery  and  hardship,  then  such  pre¬ 
viously  assigned  production  history  base, 
as  adjusted,  shall  be  the  updated  produc¬ 
tion  histoi'y  base. 

A  producer  with  a  2 -year  production 
history  period  may  have  acquired  base 
by  transfer  at  any  time  during  the  2-year 
period  or  before  such  period.  Regardless 
of  the  time  of  acquisition  of  base  by 
transfer,  the  computation  will  compare 
the  average  daily  milk  deliveries  of  the 
producer  during  the  most  recent  year 
with  the  previously  assigned  production 
history  base  as  adjusted  for  transfers, 
imderdelivery,  and  hardship.  The  effect 
of  the  computation  will  be  to  increase 
the  producer’s  base  one-third  of  any 
excess  of  average  daily  deliveries  in  the 
most  recent  year  over  his  existing  pro¬ 
duction  history  base. 

The  updating  on  February  1,  1975,  for 
each  producer  who  has  a  1-year  produc¬ 
tion  history  period  will  be  as  follows:  The 
initial  production  history  base  of  such 
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producer  will  be  subject  to  adjustment 
for  transfer,  xmderdelivery,  or  hardship. 
The  initial  production  history  base,  so 
adjusted,  multiplied  by  2,  plus  the  aver¬ 
age  daily  milk  ddlveries  of  the  producer 
in  the  most  recent  yeair,  will  be  divided 
by  3.  If  such  result  is  less  than  the  Initial 
production  history  base  as  adjusted  for 
transfers,  imderdelivery,  and  hardship, 
then  such  initial  base,  as  adjusted  shall 
be  the  updated  production  history  base. 

ALLOCATION  OF  CLASS  I  BASES 

On  the  effective  date  of  this  base  plan 
the  market  administrator  will  assign  a 
“Class  I  base”  to  each  producer  who  has 
a  producti<m  history  base.  On  February  1, 
1974,  and  on  February  1  of  each  subse¬ 
quent  year  the  market  administrator  will 
update  producers’  Class  I  bases  to  reflect 
changes  in  Class  I  sales  and  production 
history  bases. 

The  total  of  Class  I  bases  to  be  as¬ 
signed  will  exceed  by  20  percent  Class  I 
disposition  in  the  market  in  the  preced¬ 
ing  year.  Such  a  reserve  is  needed  be¬ 
cause  of  seasonal  and  dally  fluctuations 
in  milk  supply  and  Class  I  disposition. 

A  20-percent  reserve  was  supported  by 
proponent  cooperative  association  at  the 
hearing.  In  testimony  proponent  stated 
that  experience  in  recent  years  indi¬ 
cates  a  reserve  of  20  percent  is  necessary 
to  assure  that  at  all  times  base  milk 
will  be  sufficient  for  handlers’  Class  I 
dispositions. 

'The  following  Class  I  dispositions  in 
the  preceding  calendar  year  will  be  in¬ 
cluded  in  the  computation. 

(1)  Class 'I  producer  milk  pursuant 
to  :  1065.46; 

(2)  The  Class  I  milk  disposition  of 
any  plant  that  was  a  nonpool  plant  dur¬ 
ing  part  of  the  year  and  held  pocd  plant 
status  in  December  preceding  the  effec¬ 
tive  date,  or  February  1  on  which  the 
bases  are  computed;  and 

(3)  The  Class  I  sales  of  any  perscm 
who  was  a  producer-handler  if  such  per¬ 
son  were  a  producer  in  December  pre¬ 
ceding  such  February  1,  or  effective  date. 

’The  total  of  such  Class  I  disposition 
will  be  multiplied  by  120  percent  and 
converted  to  a  daily  average  by  dividing 
by  the  niunber  of  days  in  the  year. 

The  ratio  of  total  Class  I  bases  to  total 
production  histories  will  be  expressed  as 
a  percentage,  referred  to  as  the  “Class  I 
base  percentage.”  A  producer’s  produc¬ 
tion  history  base  multiplied  by  the  Class 
1  base  percentage  will  be  his  Class  I  base. 

Class  I  bases  will  be  assigned  also  to 
new  producers  at  the  time  they  are  issued 
production  history  bases.  The  Class  I  base 
percentage  determined  on  the  preceding 
February  (or  the  effective  date  of  the 
plan,  whichever  is  most  recent)  will  be 
applied  to  the  production  history  base 
of  the  new  producer  (except  as  explained 
below)  to  determine  his  Class  I  base. 

The  Class  I  base  of  any  producer  hav¬ 
ing  a  production  history  period  of  less 
than  3  years  whose  milk  deliveries  (to 
pool  plants  or  to  noimool  plants)  began 
after  the  effective  date  of  the  plan  will  be 
reduced  by  20  percent  for  a  period  not  to 
exceed  36  months  from  the  beginning  of 
such  production  history  period.  This  20 


percent  reduction  will  apply  to  base  ex¬ 
clusive  of  any  acquired  by  transfer. 

In  view  of  the  current  and  anticipated 
supply-demand  situation  in  the  market, 
there  is  no  need  to  provide  an  incentive 
for  entry  of  new  producers  in  substantial 
numbers.  During  1971,  producer  milk  was 
about  163  percent  of  Class  I  sales  of  regu¬ 
lated  handlers.  Thus,  the  20-percent  re¬ 
duction  of  bases  for  new  producers,  as 
authorized  by  the  Act,  is  reasonable  and 
will  tend  to  facilitate  operation  of  the 
base  plan  in  this  market. 

BASE  TRANSFERS 

Proponent  requested  that  transfer  of 
base  be  permitted.  Provisions  for  trans¬ 
fer  of  base  under  specifled  conditions  are 
adopted. 

A  transfer  of  base  will  be  deflned  to 
mean  the  disposal  of  Cflass  I  base  and 
production  history  base  by  a  transferor 
and  the  associated  acquisition  of  Class  I 
base  and  production  history  base  by 
transferee.  Disposal  of  base  will  mean 
disposal  of  Class  I  base  and  disposal  of  a 
proportionate  amovmt  of  the  production 
history  base  held  by  the  transferor.  Ac¬ 
quisition  of  base  will  mean  the  acquisi¬ 
tion  of  Class  I  base  and  an  amoimt  of 
production  history  base,  which  is  the 
quantity  of  Class  I  base  acquired  multi¬ 
plied  by  the  reciprocal  of  the  Class  I  base 
percentage. 

’The  Act  specifies  that  bases  may  be 
transferable  under  terms  and  conditions 
that  do  not  result  in  bases  taking  on  an 
“unreasonable  value.” 

The  value  of  base  obtainable  by  sale 
should  not  be  such  that  it  is  an  incentive 
for  a  producer  to  leave  the  market  to 
become  a  producer  for  another  market. 
If  such  incentive  exists,  the  base  plan 
could  disrupt  the  regular  supply  for  the 
market  and  promote  a  value  of  base  for 
purposes  other  than  supplying  this 
market.  These  effects  would  be  contrary 
to  the  purpose  of  the  Act  to  promote 
orderly  marketing,  including  assurance 
of  a  stable  supply  for  the  market. 

For  these  reasons  it  is  necessary  to 
place  limits  on  disposal  of  base  by  trans¬ 
fer.  A  producer  will  be  able  to  dispose 
of  his  entire  base  if  he  is  terminating 
his  dairy  enterprise,  or  transferring  his 
base  to  another  member  of  the  immedi¬ 
ate  family.  Transfer  of  the  cMnplete  base 
will  be  possible  also  in  case  of  death  of 
the  baseholder,  or  when  a  baseholder 
enters  the  armed  services.  A  baseholder 
as  an  Individual  will  be  able  to  transfer 
his  base  to  a  partnership  or  corporation 
if  it  is  established  to  the  satisfaction  of 
the  market  administrator  that  the  trans¬ 
feror  has  a  material  management  inter¬ 
est  in  the  transferee’s  milk  production 
enterprise. 

Allowing  an  entire  base  to  be  disposed 
of  only  subject  to  the  above  restrictions 
will  bring  to  a  minimum  any  windfall 
gains  a  producer  may  obtain  from  chang¬ 
ing  his  deliveries  to  another  market. 

While  such  restrictions  on  the  transfer 
of  entire  bases  are  necessary  to  stabilize 
the  operation  of  the  program  by  reducing 
Incentive  for  windfall  gains,  it  is  neces¬ 
sary  also  to  allow  relatively  unrestricted 
transfers  of  base  for  producers  desiring 
to  adjust  the  scale  of  their  operations. 


As  pointed  out  elsewhere  in  these  find¬ 
ings,  a  specific  purpose  of  transfer  is  to 
afford  a  flexibility  in  the  operation  of 
the  plan  such  that  producers  desiring  to 
increase  or  decrease  their  production  may 
acquire  or  dispose  of  base  to  achieve  the 
adjustment  between  their  base  and  pro¬ 
duction. 

For  those  producers  desiring  to  de¬ 
crease  production,  the  plan  should  al¬ 
low  a  producer  to  dispose  of  by  transfer 
a  portion  of  his  base.  This  amount  should 
not  be  so  large  as  to  give  incentive  for 
windfall  gains  as  described  previously  but 
should  be  adequate  to  permit  adjust¬ 
ments  in  scale  of  operations.  The  oppor¬ 
tunity  to  dispose  of  as  much  as  30  per¬ 
cent  of  base  in  most  circumstances  will 
allow  a  reasonable  adjustment  for  the 
producer  wishing  to  scale  down  his  op¬ 
eration  although  not  intending  to  cease 
production. 

For  those  producers  desiring  to  in¬ 
crease  production,  base  may  be  available 
to  them  by  transfer  from  other  producers 
who  are  leaving  the  dairy  enterprise  or 
who  are  disposing  of  the  allowed  per¬ 
centage  of  their  base.  The  restriction  on 
the  percentage  of  base  transferred  would 
apply  to  the  quantity  assigned  to  the 
producers  on  the  preceding  February  1 
or  later  date  of  initial  base  assignment. 

To  the  extent  that  bases  may  be  ac¬ 
quired  under  these  limitations,  they  pro¬ 
vide  an  alternative  to  a  new  producer 
that  may  operate  to  the  benefit  of  both 
such  producer  and  other  producers  on 
the  market.  Instead  of  going  through 
the  steps  of  building  a  base  from  his  own 
production,  he  will  have  opportunity  to 
acquire  base  by  transfer.  Further,  if  the 
producer  desires  to  aline  his  production 
closely  wit^  his  Class  I  base  he  can  do 
so  from  the  beginning  through  acquisi¬ 
tion  of  base.  Otherwise  he  would  go 
to  the  expense  of  first  expanding  his 
production  to  build  the  base  and  then 
reducing  his  operation  in  line  with  such 
base.  Also,  through  purchase  of  base 
he  will  minimize  the  effect  on  other 
baseholders  since  he  will  not  be  adding 
to  the  total  base  on  the  market. 

Certain  features  of  the  plan  adopted 
herein  should  tend  to  prevent  bases  from 
taking  on  unreasonable  value.  First,  the 
base  plan  allows  new  dairy  farmers  an 
alternative  to  buying  base.  They  may 
establish  a  production  history  and  thus 
earn  a  full  base  over  a  period  of  3  years. 
Similarly,  established  producers  may 
increase  Class  I  base  by  building  up  a 
greater  production  history  through  their 
own  production.  Thus  new  producers 
and  established  producers  are  not 
limited  to  buying  base. 

Second,  there  will  be  a  one-third  lapse 
of  transferred  Class  I  base  and  the  pro¬ 
duction  history  base  associated  there¬ 
with,  with  limited  exceptions.  To  illus¬ 
trate,  a  producer  with  a  Class  I  base 
of  300  pounds  and  a  production  history 
base  of  500  pounds  may  decide  to  trans¬ 
fer  150  pounds  of  his  Class  I  base.  The 
transferee  producer  actually  will  receive 
only  100  poimds  of  Class  I  base.  The 
amount  of  production  history  base  dis¬ 
posed  of  by  transferor  will  be  propor¬ 
tional  to  the  change  In  his  CHass  I  base, 
specifically,  250  F>ounds.  The  production 
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history  acquired  by  transferee  is  167 
pounds. 

The  lapse  of  base  will  tend  to  prevent 
abuse  of  the  transfer  provisions  and  dis¬ 
courage  some  of  the  arrangements  that 
otherwise  might  arise.  As  an  example, 
without  such  a  provision  a  producer 
whose  production  is  temporarily  below 
his  base  could  transfer  a  r>ortlon  of  his 
Class  I  base  to  another  producer  with  the 
understanding  that  the  base  will  be 
transferred  back  to  him  once  his  produc¬ 
tion  has  come  up  to  his  base.  The  pro¬ 
ducers  would  be  thereby  manipulating 
the  ownership  of  base  for  imdue  finan¬ 
cial  gain  at  the  expense  of  other  pro¬ 
ducers.  They  would  be  also  defeating  a 
purpose  of  the  plan  that  is  to  encourage 
milk  deliveries  from  each  producer  in 
line  with  his  own  ability  to  supply  a  por- 
tiMi  of  the  Class  I  market.  The  one-third 
lapse  of  base  will  tend  to  discourage  such 
arrangements.  The  one-third  lapse  will 
be  to  the  advantage  of  baseholding  pro¬ 
ducers  generally,  since  each  transfer  will 
leave  less  production  history  be  appor¬ 
tioned  to  Class  I  sales  in  the  market.  On 
each  transfer  of  150  pounds  of  base,  50 
pounds  will  lapse,  thereby  increasing  the 
Class  I  base  percentage. 

Various  other  rules  will  apply  to  trans¬ 
fers  in  the  interest  of  integrity  of  the 
plan  and  administrative  feasibility.  It  is 
provided  that  a  producer  may  transfer 
his  base  in  its  entirety  (subject  to  the 
prescribed  niles) ,  or  portions  of  his  base, 
not  less  than  150  pounds  or  multiples 
thereof. 

The  transfer  of  an  entire  base  may  be 
made  effective  on  the  day  on  which  the 
transfer  takes  place  if  the  market  ad¬ 
ministrator  receives  an  application  for 
such  transfer  within  5  days  after  the 
transaction.  It  is  likely  that  an  entire 
base  will  be  transferred  in  the  case  of 
the  death  of  a  producer  or  of  the  cessa¬ 
tion  of  milk  production.  In  the  latter  in¬ 
stances,  the  base  transfer  often  is  ac¬ 
companied  by  a  dispersal  sale  at  which 
time  the  herd  and  base  are  disposed  of 
simultaneously.  When  the  entire  herd  is 
dispersed,  the  base  of  the  selling  pro¬ 
ducer  should  be  transferable  on  the  same 
date.  However,  if  application  for  trans¬ 
fer  is  not  made  within  the  5-day  period, 
the  transfer  will  become  effective  on  the 
1st  day  of  the  following  month. 

Partial  transfers  of  base,  in  150-pound 
multiples,  will  be  effective  the  1st  day  of 
the  month  following  that  in  which  the 
application  for  transfer  is  made  to  the 
market  administrator. 

In  the  case  of  Jointly  held  bases  the 
transfer  of  either  the  entire  base  or  a 
portion  thereof  will  be  recognized  only  if 
the  application  for  transfer  is  signed  by 
each  of  the  Joint  holders.  Insofar  as  the 
order  is  concerned,  the  executor  or 
trustee  of  an  estate  that  holds  a  Class  I 
base  will  be  able  to  sign  an  application 
for  transfer  of  such  base. 

A  base  established  by  two  or  more  per¬ 
sons  operating  a  dairy  farm  as  Joint 
owners  or  as  a  partnership  may  be  di¬ 
vided  between  the  owners.  Such  division 
will  be  effective  on  the  1st  day  of  the 
month  following  receipt  of  written  noU- 


ficaticm  by  the  market  administrator  in¬ 
dicating  the  agreed  division  and  signed 
by  each  baseholder  (Joint  owner,  part¬ 
ner,  heir,  executor,  or  trustee) . 

The  question  may  arise  as  to  whether 
formation  of  a  Joint  enterprise  followed 
by  division  of  the  Jointly  held  base  can 
be  used  as  a  device  for  transfer  while 
avoiding  one-third  lapse  of  any  base 
transferred.  For  example,  producer  A 
who  has  a  1,000-pound  base  could  Join 
in  partnership  with  producer  B  who  has 
an  800-pound  base.  A  short  time  later 
producer  B  could  leave  the  partnership 
without  base,  thus  in  effect  transferring 
his  800  pounds  of  Class  I  base  to  pro¬ 
ducer  A. 

Such  a  transfer  should  be  subject  to 
the  one-third  lapse.  Just  as  any  other 
transfer,  if  the  producer’s  participation 
in  the  Joint  enterprise  is  of  temporary 
duration.  In  division  of  a  Jointly  held 
base,  therefore,  the  one-third  lapse 
should  apply  to  the  extent  that  a  trans¬ 
fer  of  base  results. 

Such  one-third  lapse  will  apply  to  the 
quantity  by  which  an  individual’s  share 
of  base  on  leaving  a  Joint  enterprise  is 
less  than  the  base  contributed  by  him 
to  the  enterprise  not  more  than  12 
months  previous.  This  provision  will  dis¬ 
courage  use  of  Joint  enterprise  as  a  de¬ 
vice  for  avoiding  one-third  lapse  in 
transfers. 

A  base  established  by  combining  the 
bases  of  two  or  more  producers  for  the 
purpose  of  Joint  enterprise  to  be  oper¬ 
ated  by  such  producers  will  not  be  sub¬ 
ject  to  the  one-third  lapse  except  as 
discussed  above. 

Proponent  requested  other  restrictions 
of  base  transfers,  specifically  that  a  pro¬ 
ducer  who  transferred  base  would  not  be 
permitted  for  3  months  thereafter  to  re¬ 
ceive  base  by  transfer.  Similarly,  a  pro¬ 
ducer  who  received  base  by  transfer 
would  not  be  permitted  for  3  months 
thereafter  to  transfer  base. 

The  proposed  3-month  restriction  on 
transfers  is  unnecessary  in  view  of  other 
provisions  adopted.  The  one-third  lapse 
of  base  will  make  frequent  transfers  of 
base  uneconomical. 

It  is  necessary  however  to  require  a 
12-month  waiting  period  after  base  as¬ 
signment  before  the  bases  of  certain  pro¬ 
ducers  may  be  transferred.  This  will 
apply  to  any  base  assigned  to  a  dairy 
farmer  as  a  new  producer.  Producers  as¬ 
signed  bases  during  a  temporary  period 
on  the  market  would  likely  sell  such 
bases  upon  leaving,  thus  adding  to  the 
base  pool  and  diluting  the  Class  I  utiliza¬ 
tion  assignable  to  base  of  producers  w'ho 
remain.  The  12-month  waiting  period 
thus  will  tend  to  assure  that  these  pro¬ 
ducers  are  a  regular  part  of  the  market 
supply  before  transfer  of  their  bases 
may  occur. 

For  instance,  a  group  of  new  producers 
might  receive  bases  when  a  plant  be¬ 
comes  pooled  because  it  obtains  a  short¬ 
term  contract  in  this  market.  The  pro¬ 
ducers  shipping  to  the  plant  might  sell 
their  allocated  bases  if  the  plant  loses 
pool  status,  thereby  receiving  a  windfall 
gain — clearly  not  the  purpose  of  this  base 
plan. 


In  some  instances,  however,  a  dairy 
farmer  who  is  delivering  his  milk  to  a 
plant  that  temporarily  has  pool  status 
may  have  purchased  base  in  addition  to 
the  base  assigned  to  him  when  the  plant 
became  pooled.  Such  producer  will  be 
allowed  to  dispose  of  by  transfer  the 
quantity  of  Class  I  base  which  he  had 
acquired  by  transfer.  The  12-month 
waiting  period  would  not  apply  to  this 
quantity  of  base. 

One  type  of  new  producer  for  whom 
the  12-month  waiting  period  on  trans¬ 
fers  should  apply  is  a  producer  who  had 
been  a  producer-handler.  Such  person’s 
status  as  a  producer  may  be  only  tempo¬ 
rary.  As  in  the  instance  of  other  new 
producers  who  may  have  temporary 
status,  disposal  of  newly  assigned  base 
should  not  be  permitted.  Particularly  in 
the  cases  where  the  dairy  farmer  has 
still  available  plant  facilities,  he  will  be 
in  a  position  to  shift  his  status  alter¬ 
nately  to  producer  and  producer-handler. 
Under  these  circumstances  he  should  not 
be  permitted  to  dispose  of  the  base  as¬ 
signed  to  him  each  time  he  becomes  a 
producer.  Such  a  practice,  if  permitted, 
would  add  to  the  quantity  of  base  on  the 
market  without  a  corresponding  increase 
in  Class  I  milk  assignable  to  such  base. 
It  would  also  adlow  the  producer-handler 
to  profit  at  the  expense  of  other  dairy 
farmers  in  the  market.  The  12-month 
waiting  period  on  transfers  will  sub¬ 
stantially  prevent  such  a  practice. 

ADDITIONAL  BASE  RULES 

Besides  the  limitation  on  transfer  of 
base,  the  plan  requires  that  any  producer 
becoming  a  producer-handler  shall  for¬ 
feit  the  maximum  Class  I  base  he  held 
in  the  past  12  months  as  a  producer.  If 
a  producer  were  free  to  sell  his  base  while 
changing  to  producer-handler  status,  he 
would  be  diluting  the  Class  I  utilization 
for  base-holding  producers,  since  his 
Class  I  disposition  as  a  producer-handler 
is  exempt  from  pooling.  He  thus  would  be 
achieving  a  windfall  gain  at  the 
expense  of  producers  generally  and 
simultaneously  have  exemption  as  a 
producer-handler. 

To  prevent  such  undue  advantage  the 
plan  must  require  that  a  producer  chang¬ 
ing  to  producer-handler  status  shall  for¬ 
feit  the  largest  amount  of  Class  I  base 
held  by  him  during  the  preceding  12 
months.  If  he  has  disposed  of  his  Class  I 
base  by  transfer,  the  producer  could  not 
receive  a  producer-handler  designation 
until  the  first  day  of  the  12th  month 
after  disposition  of  his  base.  His  alterna¬ 
tive  to  such  a  waiting  period  will  be  to 
repurchase  base  equal  to  the  largest 
amount  he  held  in  the  preceding  12 
months  and  then  forfeit  such  base.  Base 
forfeiture  should  also  be  required  if  pro¬ 
ducer-handler  designation  is  to  be  issued 
to  any  member  of  such  producer’s  fam¬ 
ily,  any  affiliate  of  such  a  producer,  or 
any  business  unit  of  which  such  a  pro¬ 
ducer  is  a  part. 

’The  definiticxi  of  producer-handler 
should  be  modified  to  refiect  the  base  for¬ 
feiture  requirement  for  granting  pro¬ 
ducer-handler  status. 

Even  with  the  limitations  previously 
described  there  may  be  some  producers 
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who  seek  to  profit  by  disposition  of  their 
base  while  intending  to  reestablish  base 
through  a  new  dairy  enterprise.  The  plan 
accordingly  provides  that  a  producer  dis¬ 
posing  of  his  entire  base  by  transfer  will 
not  be  eligible  to  receive  a  base  as  a  new 
producer  until  the  first  day  of  the  15th 
month  after  the  month  in  which  such 
transfer  was  made. 

Such  a  provision  is  reasonable  since  a 
dairy  farmer  who  disposes  of  his  entire 
Class  I  base  by  transfer  does  so  with  the 
knowledge  that  he  is  disposing  of  his 
privilege  to  receive  returns  for  his  milk 
at  tlie  minimum  base  price  imder  the 
order.  He  likewise  would  be  aware  that 
if  he  establishes  a  new’  dairy  enterprise 
he  would  be  eligible  to  participate  under 
the  plan  only  as  a  new  producer. 

It  is  necessary  to  insure  that  a  pro¬ 
ducer  who  transfers  his  entire  base  shall 
not  evade  the  prescribed  waiting  period. 
It  is  provided,  therefore,  that  the  restric¬ 
tions  set  forth  above  shall  apply  to  a  per¬ 
son  using  the  same  production  facilities 
as  had  been  used  by  the  transferor-pro¬ 
ducer  if  such  person  is  a  member  of  the 
immediate  family  of  the  transferor-pro¬ 
ducer  (or  is  the  transferor-producer 
under  a  different  name) .  In  such  cases, 
continuation  of  production  of  milk  by 
transferee  producer  using  the  same  fa¬ 
cilities  would  be  considered  as  a  continu¬ 
ation  of  the  operation  by  the  transferor- 
producer.  This  restricti(m  shall  apply 
also  to  the  use  of  any  production  facility 
to  w’hich  a  Class  I  base  has  not  been  as¬ 
signed,  w’herever  located,  operated  by  a 
person  in  which  the  transferor-producer 
has  a  financial  interest,  if  such  facility 
commences  production  after  the  effec¬ 
tive  date  of  the  transfer  or  if  the  trans¬ 
feror-producer  acquired  his  financial  in¬ 
terest  in  such  person  later  than  3  mcmths 
prior  to  the  effective  date  of  the  trans¬ 
fer. 

The  same  restrictions  should  apply  to 
a  base-holding  producer  who  ceases  de¬ 
liveries  as  a  producer  for  a  period  of  90 
days  or  more  and  then  returns  to  the 
market.  The  person  who  thus  forfeits 
his  base  and  resumes  production  at  a 
subsequent  date  is  not  a  new  producer  in 
the  same  sense  as  other  nonbaseholding 
dairy  farmers.  Therefore,  he  need  not  be 
assigned  a  base  in  the  same  manner  or 
in  the  same  time  period  as  other  dairy 
farmers  becoming  producers. 

The  Class  I  base  plan  should  operate 
to  encourage  a  steady  and  reliable  supply 
for  the  market.  It  would  not  serve  this 
purpose  if  a  producer  could  freely  cease 
deliveries  to  the  market  for  an  extended 
period,  and  then  return  with  the  privilege 
of  receiving  payment  under  the  plan  for 
Class  I  base  milk  as  though  he  had  not 
left  the  market.  A  producer  who  ceases 
deliveries  for  as  long  as  90  days  cannot 
be  regarded  as  a  regular  supplier  for  the 
market.  Therefore,  the  Class  I  base  and 
production  history  of  such  producer  will 
be  forfeited.  The  same  15-month  wait¬ 
ing  period  as  in  the  case  of  the  producer 
who  disposed  of  all  his  base  should  apply 
in  the  case  of  forfeiture  before  assign¬ 
ment  of  base  as  a  new  producer. 

A  producer  who  enters  the  military 
service  will  be  excepted  from  the  forfeit¬ 


ure  rule.  He  will  be  allowed  to  retain 
his  Class  I  base  and  production  history 
tmtil  1  year  after  he  Is  discharged  from 
active  military  duty. 

A  special  rule  will  apply  to  forfeiture 
of  Class  I  base  when  a  producer  leaves 
the  market  because  the  plant  to  which 
he  delivers  milk  loses  p(X)l  status.  If  such 
a  dairy  farmer  continues  delivering  to 
the  same  plant  as  a  nonpool  plant,  his 
base  will  be  forfeited  after  90  days  of 
such  delivery.  There  is  the  possibility, 
how’ever,  that  such  plant  will  regain  pool 
status  and  dairy  farmers  delivering  to 
the  plant  will  again  be  producers.  Such 
a  dairy  farmer  will  be  entitled  to  base 
assignment  again  without  the  15-month 
waiting  period  unless  he  is  a  producer 
who  has  disposed  of  his  base. 

A  further  rule  is  necessary  w’ith  re¬ 
spect  to  the  dairy  farmer  who  has  lost 
producer  status  because  the  plant  to 
which  he  delivers  has  lost  pool  plant 
status.  Such  a  nonproducer  will  not  be 
permitted  to  dispose  of  base  since  his 
base  corresponds  to  a  portion  of  total 
Class  I  disposition  which  is  no  longer 
pooled.  If  he  regains  producer  status 
by  delivery  to  another  plant  that  is  a 
pool  plant,  he  will  be  entitled  to  retain 
his  previously  held  base  if  such  reentry 
is  less  than  90  days  after  the  preceding 
disqualification  from  producer  status. 

Proponent  cooperative  requested  that 
the  order  permit  a  producer  to  retain  his 
Class  I  base  if  his  milk  is  marketed  by 
the  cooperative  to  a  plant  which  had 
been  a  pool  plant  but  became  regulated 
by  another  order.  Such  exception  to  for¬ 
feiture  was  supported  on  the  basis  that 
in  these  circumstances  the  producer  is 
leaving  the  market  on  an  involuntary 
basis,  perhaps  without  his  knowledge, 
and  that  such  producer,  as  a  cooperative 
member,  would  continue  to  receive  a 
blend  based  substantially  on  returns  of 
the  cooperative  from  this  market. 

Whether  the  farmer  ceases  deliveries 
on  the  market  voluntarily  or  involuntar¬ 
ily,  his  production  is  not  part  of  the 
supply  for  this  market.  The  base  plan 
is  intended  to  apply  to  dairy  farmers  who 
constitute  the  regular,  dependable  supply 
for  the  market.  In  the  instance  described, 
since  the  dairy  farmer’s  milk  will  be 
delivered  to  a  plant  regulated  by  another 
order,  it  will  be  part  of  the  regular  supply 
for  the  other  market.  Accordingly,  no  ex¬ 
ception  to  the  rule  of  forfeiture  should 
be  made  for  the  situation  described. 

The  Class  I  base  plan  should  exclude 
any  dairy  faiiner  if  any  of  his  milk  is 
delivered  during  the  month  other  than 
as  producer  milk  to  a  nonpool  plant  hav¬ 
ing  Class  I  disposition.  For  instance,  a 
producer  might  find  it  advantageous  to 
market  his  milk  in  part  to  a  nonpool 
plant  which  hsis  Class  I  disposition, 
thereby  obtaining  a  higher  return  than 
under  the  order.  In  so  doing,  however, 
the  producer  is  committing  his  milk  in 
part  to  another  fluid  market  and  is  not 
fully  engaged  as  a  dependable  part  of 
the  supply  for  this  market.  The  pro¬ 
ducer  is  also  avoiding  the  intended  effect 
of  the  base  plan,  to  provide  incentive  for 
a  producer  to  adjust  his  production  in 
relation  to  the  Class  I  needs  of  the 
market. 


On  a  larger  scale,  a  cooperative  may 
market  milk  of  baseholding  members  to 
a  Class  I  outlet  not  regulated  by  the 
order. 

This  arrangement  could  be  employed 
to  the  extent  that  outside  Class  I  sales 
will  be  made  only  on  certain  days  of  the 
week,  but  on  days  when  such  milk  is  not 
needed  by  the  other  market  it  could  be 
returned  to  the  Nebraska-Western  Iowa 
pool.  Other  producers  on  the  market 
then  will  bear  the  burden  of  surplus  of 
such  out-of -market  sales. 

For  these  reasons  the  base  plan  should 
not  allow  a  dairy  farmer  to  retain  the 
benefits  of  the  plan  in  any  month  when 
his  milk  in  whole  or  in  part  is  marketed 
outside  of  order  regulation  for  Class  I 
use.  The  producer  definition  should  be 
modified  to  provide  that  a  dairy  farmer 
is  not  a  producer  under  these  condi¬ 
tions.  The  effect  of  the  provision  adopted 
is  that  the  dairy  farmer  will  have  no  base 
milk  in  the  month  if  any  of  his  milk 
is  delivered  as  other  than  producer  milk 
to  a  nonpool  plant  that  has  Class  I  dis¬ 
position.  Also,  his  production  history  will 
be  reduced  because  of  the  exclusion  of 
his  milk  deliveries  during  the  month.  The 
corresponding  number  of  days,  how¬ 
ever,  will  not  be  excluded  in  the  com¬ 
putation  of  average  daily  deliveries.  The 
rule  of  forfeiture  will  apply  If  the  dairy 
farmer  loses  producer  status  for  a  period 
of  90  days, 

PROVISIONS  FOR  ALLEVIATION  OF  HARDSHIP 
AND  INEQUITY 

The  Agricultural  Act  of  1970  requires 
that  provision  be  made  for  the  allevia¬ 
tion  of  hardship  and  inequity  among  pro¬ 
ducers.  Therefore,  certain  administrative 
guidelines  should  be  established  for  re¬ 
view  of  hardship  claims  and  the  allevia¬ 
tion  of  hardship  and  inequities  to  pro¬ 
ducers  under  the  Class  I  base  plan 
adopted  herein. 

Certain  provisiems  are  included  in  the 
order  to  define  circumstances  for  which 
a  producer  may  apply  for  relief.  A  pro¬ 
ducer  may  apply  for  adjustment  to  al¬ 
leviate  hardship  or  inequity  if  he  feels 
his  production  history  is  not  representa¬ 
tive  of  his  level  of  milk  production  be¬ 
cause  of  conditions  which  are  beyond  his 
control  (such  as  acts  of  (jrod,  disease,  pes¬ 
ticide  residue,  and  condemnation  of 
milk) .  Conditions  over  which  a  producer 
could  have  exerted  control  through  pru¬ 
dent  precautiimary  measures  are  not 
cause  for  hardship  adjustment.  These 
conditions  would  include,  for  example, 
inability  to  obtain  adequate  labor,  or 
equipment  failure  during  the  representa¬ 
tive  base  period. 

The  producer  would  be  responsible  for 
filing  a  written  request  for  review  of  any 
hardship  condition  or  inequity  affecting 
him.  Such  request  would  be  submitted  to 
the  market  administrator  for  review  by 
the  hardship  committee.  A  claimed  hard¬ 
ship  or  inequity  would  set  forth  the  fol¬ 
lowing:  (1)  Conditions  that  caused  al¬ 
leged  hardship  or  inequity;  (2)  extent  of 
relief  or  adjustment  requested;  (3)  basis 
upKXi  which  the  amount  of  adjustment 
requested  was  determined;  and  (4)  rea¬ 
sons  why  the  relief  or  adjustment  should 
be  granted.  Such  request  must  be  filed 
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within  45  days  of  the  date  on  which 
Class  I  bases  are  issued,  or  of  the  occur¬ 
rence  to  which  it  is  related. 

The  market  administrator  would  es¬ 
tablish  one  or  more  “Producer  Base  Com¬ 
mittees.”  A  committee  would  consist  of 
five  producers  appointed  by  the  market 
administrator.  The  committee  would  re¬ 
view  the  requests  for  relief  from  hard¬ 
ship  or  inequity  referred  to  it  by  the 
market  administrator  in  a  meeting  called 
by  the  market  administrator.  The  market 
administrator,  or  his  designated  repre¬ 
sentative,  would  be  the  recording  secre¬ 
tary  at  such  meeting.  The  committee 
decision  must  be  endorsed  by  at  least 
three  of  the  five  members  to  represent 
a  committee  quorum. 

Producer  Base  Committee  recommen¬ 
dations  to  deny  any  request  would  be 
final  upon  notification  to  the  producer, 
subject  only  to  appeal  by  such  producer 
to  the  Director,  Dairy  Division  within  45 
days  thereafter.  Reconunendations  of  the 
committee  to  grant  a  request,  in  whole 
or  in  part,  would  be  transmitted  to  the 
Director,  Daily  Division,  and  would  be¬ 
come  final  unless  vetoed  by  the  Director 
within  15  days  after  transmitted. 

The  market  administrator  is  author¬ 
ized  to  reimburse  committee  members 
for  their  services  at  $30  per  day,  and  for 
necessary  travel  and  subsistence  expenses 
incurred  in  carrying  out  their  duties  as 
committee  members.  Reimbursement  to 
committee  members  would  be  from  mon¬ 
eys  collected  xmder  the  administrative 
expense  fund. 

The  moneys  collected  in  the  adminis¬ 
trative  fund  are  to  pay  for  the  necessary 
expenses  incurred  in  the  administration 
of  the  order.  The  statute  expressly  re- 
qviires  that  provision  be  made  for  the  re¬ 
lief  of  hardship  and  inequity  among 
producers.  It  has  been  concluded  that 
the  review  of  petitions  for  such  relief 
can  be  handled  most  effectively  by  a 
committee  of  producers.  Hence,  the  ex¬ 
pense  associate  with  the  operation  of 
a  Producer  Base  Committee  is  one 
incuiTed  in  the  performance  of  an  ap¬ 
propriate  and  necessary  function  of  the 
order.  Therefore,  the  order  should  pro¬ 
vide  that  the  necessary  expenses 
incurred  by  the  Producer  Base  Commit¬ 
tee  be  paid  from  moneys  collected  pur¬ 
suant  to  the  administrative  assessment. 

UNIFORM  PRICES  FOR  BASE  MILK  AND  EXCESS 
MILK 

Uniform  prices  to  producers  for  base 
milk  and  excess  milk  will  be  computed 
each  month.  The  price  to  producers  who 
have  no  base  will  be  the  Class  in  price 
adjusted  by  the  producer  butterfat  dif¬ 
ferential.  The  uniform  price  for  excess 
milk  will  be  the  Class  HI  price  unless 
the  quantity  of  excess  milk  (and  milk 
of  producers  who  have  no  base)  exceeds 
the  Class  HI  producer  milk.  In  the  latter 
case  Class  II  milk  and  then  Class  I  milk 
will  be  assigned,  in  that  sequence,  to 
excess  milk. 

Location  adjustments  will  apply  to  the 
price  of  base  milk  according  to  the  loca¬ 
tion  of  the  plant  where  the  milk  is  re¬ 
ceived  from  producers.  Since  some  of 
a  producer’s  milk  may  be  diverted,  and 
thus  may  be  subject  to  different  location 


adjustment  than  when  received  at  a  pool 
plant,  it  will  be  necessary  to  prorate  the 
producer’s  base  milk  to  the  quantities 
of  his  milk  received  at  the  various  loca¬ 
tions. 

5.  and  6.  Cooperative  as  handler  for 
deliveries  of  member  milk.  No  change 
should  be  made  in  the  definition  of  han¬ 
dler  in  the  case  of  a  cooperative  associa¬ 
tion  delivering  milk  of  member  producers 
from  the  farm  to  a  pool  plant  in  a  tank 
truck  owned  or  operated  by,  or  under 
contract  to,  such  cooperative  association. 
Delivery  of  such  milk  to  the  plant  should 
continue  to  be  treated  as  an  interhandler 
transfer  of  milk  first  received  by  the  co¬ 
operative  association  as  pixxlucer  milk. 

The  order  presently  specifies  that  a 
cooperative  association  shall  be  a  han¬ 
dler  with  respect  to  milk  of  its  member 
producers  delivered  from  the  farm  to  a 
pool  plant  of  another  handler  in  a  tank 
truck  owned  or  operated  by,  or  imder 
contract  to,  such  cooperative  associa¬ 
tion,  No  evidence  was  presented  at  the 
hearing  to  modify  the  existing  definition 
of  handler  in  this  respect  or  the  inter- 
handler  nature  of  the  transfer  upon  de- 
livei-y  to  the  plant.  The  proposals  for 
the  hearing  bearing  on  these  subjects 
were  withdrawn  by  proponent  at  the 
hearing. 

7.  Miscellaneous,  (a)  Terminology  for 
designation  of  health  authority  and 
Grade  A  product. 

Order  provisions  specifying  approval 
of  plants  or  products  by  a  health  au¬ 
thority  should  specify  such  authority 
uniformly  as  “duly  constituted  health 
authority.”  Such  term  presently  appears 
in  §  1065.7  Producer  but  a  different 
terminology  (“appropriate  health  au¬ 
thority”)  is  used  in  the  definitions  of 
“distributing  plant”  and  “supply  plant,” 
The  term  “any  health  authority”  is  used 
in  §  1065.12  Pool  plant. 

The  term  “duly  constituted  health  au¬ 
thority”  is  commonly  used  in  Federal 
milk  orders  in  provisions  where  approval 
by  a  health  authority  of  a  plant  or  prod¬ 
uct  is  specified  in  a  provision. 

The  term  “duly  constituted  health  au¬ 
thority”  is  sufficiently  general  to  include 
any  health  authority  empowered  by  Fed¬ 
eral,  State,  city,  or  other  governmental 
unit  to  approve  milk  for  disposition  for 
fluid  consumption  and  dairy  plants  for 
the  handling  of  such  milk.  The  term 
“duly  constituted  health  authority”  ac¬ 
cordingly  should  be  used  in  each  case  in 
the  order  provisions  where  reference  to 
health  authority  is  made  to  eliminate 
possible  confusion  from  using  different 
terms  in  this  regard. 

Another  instance  of  inadequate  termi¬ 
nology,  in  §  1065.11  supply  plant,  is  the 
phrase  “for  distribution  in  the  market¬ 
ing  area  under  a  Grade  A  label.”  The 
intent  of  the  provision  is  to  specify  prod¬ 
ucts  that  qualify  as  Grade  A  under 
health  authority  regulations.  It  is  not 
necessary  for  this  purpose  to  involve 
labeling  requirements,  if  such  exist. 
Further,  the  phrase  cited  might  be  inter¬ 
preted  as  restricting  approval  to  that 
given  by  health  authorities  in  the  mar¬ 
keting  area.  As  indicated  above,  such 
restriction  should  not  apply. 

(b)  Definition  of  “route  disposition.” 


The  order  contains  a  definition  of 
“route”  as  follows: 

“Route”  means  any  delivery  (includ¬ 
ing  delivery  by  a  vendor  or  through  a 
distribution  point,  or  sale  from  a  plant 
store)  of  a  fluid  milk  product  to  retail 
or  wholesale  outlets  other  than  a  de¬ 
livery  (a)  in  bulk  to  a  milk  plant,  or 
(b)  to  a  food  processing  plant  pursuant 
to  §  1065.41(c)  (4). 

While  the  provision  clearly  excludes 
deliveries  in  bulk  to  a  milk  plant,  it  does 
not  exclude  packaged  milk  deliveries  to 
a  milk  plant.  A  proposal  placed  in  the 
hearing  notice  by  the  Dairy  Division, 
Consumer  and  Marketing  Service  (now 
Agricultural  Marketing  Service)  pro¬ 
vided  opportunity  for  interested  parties 
to  recommend  changes  to  clarify  the 
status  of  packaged  milk  deliveries  to 
milk  plants.  Although  no  industry  rep¬ 
resentative  presented  testimony  on  the 
matter,  a  statement  by  counsel  in  be¬ 
half  of  a  cooperative  opposed  any  change 
which  would  exclude  packaged  disposi¬ 
tion  to  milk  plants  from  the  route  defi¬ 
nition.  Other  testimony,  by  a  representa¬ 
tive  of  the  Dairy  Division,  served  only  to 
describe  the  aspect  of  the  provision  for 
which  clarification  would  be  desirable. 

In  view  of  the  lack  of  substantial  evi¬ 
dence,  no  change  is  made  in  the  status  of 
packaged  disposition  to  milk  plants  un¬ 
der  the  route  definition. 

(c)  Handlers’  reports  included  in  uni¬ 
form  price  computation. 

The  order  provides  that  the  computa¬ 
tion  of  the  uniform  price  for  each  month 
include  the  value  of  the  net  pool  obliga¬ 
tion  of  all  handlers  who  have:  (1)  Sub¬ 
mitted  reports  of  receipts  and  utiliza¬ 
tion  for  the  month,  (2)  made  required 
payments  to  producers  and  cooperatives 
for  milk  delivered  in  the  preceding 
month,  and  (3)  who  have  paid  their 
obligation  to  the  producer-settlement 
fund  for  the  previous  month. 

Obviously,  if  a  handler  does  not  file  a 
report  of  his  receipts  and  utilization  such 
data  cannot  be  included  in  the  current 
uniform  price  computation.  Federal  or¬ 
ders  generally  exclude  a  handler’s  utili¬ 
zation  from  the  uniform  price  computa¬ 
tion  for  the  additional  reason  that  the 
handler  has  failed  to  pay  his  previous 
month’s  obligation  to  the  producer- 
settlement  fund.  If  the  handler  reports, 
but  has  failed  to  pay  his  producer-settle¬ 
ment  fund  obligation  for  the  preceding 
month,  this  fact  is  known  to  the  market 
administrator  prior  to  the  time  for  com¬ 
puting  a  uniform  price  in  the  following 
month. 

Except  for  a  “de  minimus”  situation.  It 
is  reasonable  to  require  that  payment  to 
the  producer-settlement  fund  for  the 
preceding  month  also  be  a  prerequisite 
for  including  the  handler’s  receipts  and 
uses  in  the  current  pool.  Failure  to  pay 
in  the  preceding  month  provides  strong 
indication  of  the  handler’s  intention  for 
the  current  month,  which  could  affect 
moneys  available  for  payments  out  of 
the  pool. 

Excluding  a  handler’s  utilization  from 
the  computation  of  the  uniform  price  if 
he  has  not  paid  producers  or  coopera¬ 
tive  associations  presents  obvious  ad¬ 
ministrative  difficulties.  At  the  time  the 
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uniform  price  is  computed,  the  market 
administrator  may  not  know  whether  a 
handler  has  paid  producers  or  coopera¬ 
tive  associations  for  the  prior  month. 
Audit  of  such  payments  for  the  preced¬ 
ing  month  normally  has  not  been  made 
by  the  date  of  the  current  uniform  price 
computation.  Whether  such  payments 
have  been  made  could  involve  disputed 
questions  of  fact  or  arrangements  be¬ 
tween  producers  or  cooperative  associ¬ 
ations,  and  handlers.  The  market 
administrator  may  not  know,  prior  to  the 
next  computation  of  the  pool,  the  com¬ 
plete  facts  concerning  a  particular  inci¬ 
dent  of  payment.  It  may  not  be  feasible 
to  have  such  questions  cleared  up  prior 
to  the  date  on  which  the  uniform  price 
must  be  computed.  For  this  reason,  the 
order  should  be  amended  to  eliminate 
this  prerequisite  to  pooling  in  the  current 
month. 

(d)  Partial  payments. 

In  the  provisicxis  for  pasunents  to  pro¬ 
ducers  the  term  “partial  payment”  should 
be  substituted  for  “advance  payment.” 

In  §  1065.80(b)  the  order  requires  each 
handler  to  pay  each  producer  before  the 
27th  day  of  the  month  with  respect  to 
milk  received  from  such  producer  during 
the  first  15  days  of  the  month  at  a  rate 
not  less  than  the  uniform  price  for  the 
preceding  month.  In  case  payments  are 
made  to  a  cooperative  association  for 
producers  such  payments  are  to  be  made 
to  the  cooperative  on  or  before  the  26th 
day  of  the  month. 

TTie  order  further  provides  that  when 
the  handler  completes  payment  to  pro¬ 
ducers  or  cooperative  associations  for  all 
the  milk  received  during  the  month,  he 
is  given  credit  for  a  pajunent  made  for 
milk  delivered  during  the  first  15  days 
of  the  month. 

The  payment  made  by  the  handler  for 
milk  received  in  the  first  15  days  of  the 
month  is  a  partial  payment  with  respect 
to  the  quantity  received  during  the  entire 
month.  The  term  “partial  payment”  is 
therefore  more  descriptive  of  the  type  of 
pajTnent  made  than  “advance  payment” 
and  the  former  term  should  be  used.  The 
order  specifies  that  these  payments  shall 
be  made  only  to  each  producer  who  has 
not  discontinued  shipping  to  such  han¬ 
dler  before  the  27th  day  of  the  month. 
Thus  the  money  calculated  using  the 
quantity  of  milk  delivered  during  the 
first  15  days  of  the  month  would  not  in 
any  case  be  as  much  as  the  handler’s 
obligation  for  all  the  milk  the  producer 
has  delivered  up  to  the  time  of  the 
payment. 

In  S  1065.80(d),  the  introductory  text 
preceding  subparagraph  (1)  specifies 
payments  by  a  handler  to  a  cooperative 
as  a  handler  pursuant  to  §  1065.8  (c)  or 
(d) .  The  provisions  in  §  1065.8(c)  defines 
a  coor>erative  as  a  handler  on  milk  it 
diverts  to  nonpool  plants.  The  payments 
pursuant  to  §  1065.80,  however,  are  pay¬ 
ments  by  regulated  handlers  to  producers 
and  cooperatives  and  would  not  include 
any  payments  on  milk  diverted  by  a  co¬ 
operative.  The  reference  to  S  1065.8(c) 
therefore  is  deleted. 

(e)  In  §  1065.92(h)  set  forth  in  the 
tentative  order  accompanying  the  rec¬ 


ommended  decision,  the  text  contained 
in  subparagraph  (1)  is  deleted  and  the 
remaining  two  subparagraphs  are  re¬ 
numbered  as  (1)  and  (2),  respjectively. 
The  adjustments  described  in  the  teirt 
deleted  are  more  appropriately  set  forth 
in  other  provisions  of  the  order  herein 
adopted. 

(f)  Certain  other  minor  changes  have 
been  made  in  the  tentative  order  pro¬ 
visions  for  the  purpose  of  more  specifi¬ 
cally  implementing  the  intent  of  the 
findings  and  conclusions. 

Rulings  on  Proposed  Findings  and 
Conclusions 

Briefs  and  proposed  findings  and  con¬ 
clusions  w’ere  filed  on  behalf  of  certain 
interested  parties.  These  briefs,  proposed 
findings  and  conclusions  and  the  evidence 
in  the  record  were  considered  in  making 
the  findings  and  conclusions  set  forth 
above.  To  the  extent  that  the  suggested 
findings  and  conclusions  filed  by  inter¬ 
ested  parties  are  inconsistent  with  the 
findings  and  conclusions  set  forth  herein, 
the  requests  to  make  such  findings  or 
reach  such  conclusions  are  denied  for 
the  reas(ms  previously  stated  in  this 
decision. 

General  Findings 

The  findings  and  determinations  here¬ 
inafter  set  forth  are  supplementary  and 
in  addition  to  the  findings  and  determi¬ 
nations  previously  made  in  connection 
with  the  Issuance  of  the  aforesaid  order 
and  of  the  previously  issued  amendments 
thereto;  and  all  of  said  previous  findings 
and  determinations  are  hereby  ratified 
and  affirmed,  except  insofar  as  such  find¬ 
ings  and  determinations  may  be  in  con- 
fiict  with  the  findings  and  determina¬ 
tions  set  forth  herein. 

(a)  The  tentative  marketing  agree¬ 
ment  and  the  order,  as  hereby  prwosed 
to  be  amended,  and  all  of  the  terms  and 
conditions  thereof,  will  tend  to  effectuate 
the  declared  policy  of  the  Act; 

(b)  The  parity  prices  of  milk  as  de¬ 
termined  pursuant  to  section  2  of  the  Act 
are  not  reasonable  in  view  of  the  price  of 
feeds,  available  supplies  of  fee^,  and 
other  economic  conditions  which  affect 
market  supply  and  demand  for  milk  in 
the  marketing  area,  and  the  minimum 
prices  specified  in  the  tentative  market¬ 
ing  agreement  and  the  order,  as  hereby 
proposed  to  be  amended,  are  such  prices 
as  will  refiect  the  aforesaid  factors,  in¬ 
sure  a  sufficient  quantity  of  pure  and 
wholesome  milk,  and  be  in  the  public  in¬ 
terest;  and 

(c)  The  tentative  marketing  agree¬ 
ment  and  the  order,  as  hereby  proposed 
to  be  amended,  will  regulate  the  handling 
of  milk  in  the  same  manner  as,  and  will 
be  applicable  only  to  persons  in  the  re¬ 
spective  classes  of  industrial  and  com¬ 
mercial  activity  specified  in,  a  marketing 
agreement  upon  which  a  hearing  has 
been  held. 

rulings  on  exceptions 

In  arriving  at  the  findings  and  con¬ 
clusions,  and  the  regulatory  provisions 
of  this  decision,  each  of  the  exceptions 
received  was  carefully  and  fully  con¬ 
sidered  in  conjunction  with  the  record 


evidence.  To  the  extent  that  the  findings 
and  conclusions,  and  the  regulatory  pro¬ 
visions  of  this  decision  are  at  variance 
with  any  of  the  exceptions,  such  excep¬ 
tions  are  hereby  overruled  for  the  rea¬ 
sons  previously  stated  in  this  decision. 

marketing  agreement  and  order 

Annexed  hereto  and  made  a  part  hereof 
are  two  documents,  a  marketing  agree¬ 
ment  regulating  the  handling  of  milk, 
and  an  order  amending  the  order  regu¬ 
lating  the  handling  of  milk  in  the  Ne¬ 
braska-Western  Iowa  marketing  area, 
which  have  been  decided  upon  as  the 
detailed  and  appropriate  means  of  ef¬ 
fectuating  the  foregoing  conclusions. 

It  is  hereby  ordered.  That  this  entire 
decision,  except  the  attached  marketing 
agreement,  be  published  in  the  Federal 
Register.  The  regulatory  provisions  of 
the  marketing  agreement  are  identical 
with  those  contained  in  the  order  as 
hereby  proposed  to  be  amended  by  the 
attached  order  which  is  published  with 
this  decision. 

Determination  of  Producer  Approval  op 
THE  Order:  Referendum  Order  To  De¬ 
termine  Producer  Approval  of  the 
Class  I  Base  Plan;  Determination  of 
Representative  Period;  and  Designa¬ 
tion  OF  Referendum  Agent 

September  1972  is  hereby  determined 
to  be  the  representative  period  for  the 
purpose  of  ascertaining  whether  the  is¬ 
suance  of  the  order,  as  amended  and  as 
hereby  proposed  to  be  amended  (except 
for  the  proposed  Class  I  base  plan)  regu¬ 
lating  the  handling  of  milk  in  the  Ne¬ 
braska-Western  Iowa  marketing  area  is 
approved  or  favored  by  producers,  as  de¬ 
fined  under  the  terms  of  the  order,  as 
amended  and  as  hereby  proposed  to  be 
amended,  and  who,  during  such  repre¬ 
sentative  period,  were  engaged  in  the 
production  of  milk  for  sale  within  the 
aforesaid  marketing  area. 

It  is  hereby  further  directed  that  a 
referendum,  in  which  each  individual 
producer  has  one  vote,  be  conducted  and 
completed  on  or  before  the  30th  day 
from  the  date  this  decision  is  issued,  in 
accordance  with  the  procedure  for  the 
conduct  of  referenda  (7  CFR  900.300  et 
seq.) ,  to  determine  whether  the  proposed 
order  provisions  constituting  a  Class  I 
base  plan  of  payment  to  producers,  as 
specified  in  the  attached  order,  regulat¬ 
ing  the  handling  of  milk  in  the  Nebraska- 
Western  Iowa  marketing  area  is  sepa¬ 
rately  approved  or  favored  by  the  pro¬ 
ducers,  as  defined  under  the  terms  of  the 
order,  and  who  during  the  representative 
period,  were  engaged  in  the  production 
of  milk  for  sale  within  the  aforesaid 
marketing  area. 

The  representative  period  for  the  con¬ 
duct  of  the  referendum  is  hereby  deter¬ 
mined  to  be  the  month  of  September 
1972. 

The  agent  of  the  Secretary  to  conduct 
such  referendum  is  hereby  designated  to 
be  U.  Grant  Grayson. 

Signed  at  Washington,  D.C.,  on  Octo¬ 
ber  30,  1972. 

Richard  E.  Lyng, 
Acting  Secretary. 
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Order  ^  amending  the  order,  regulating 
the  handling  of  milk  in  the  Ne¬ 
braska-Western  Iowa  Marketing 
Area 

FINDINGS  AND  DETERMINATIONS 

The  findings  and  determinations  here¬ 
inafter  set  forth  are  supplementary  and 
In  addition  to  the  findings  and  deter¬ 
minations  previously  made  in  connection 
with  the  issuance  of  the  aforesaid  order 
and  of  the  previously  issued  amendments 
thereto;  and  all  of  said  previous  findings 
and  determinations  are  hereby  ratified 
and  affirmed,  except  insofar  as  such  find¬ 
ings  and  determinations  may  be  in  con¬ 
flict  with  the  findings  and  determina¬ 
tions  set  forth  herein. 

(a)  Findings.  A  public  hearing  was 
held  upon  certain  proposed  amendments 
to  the  tentative  marketing  agreement 
and  to  the  order  regulating  the  handling 
of  milk  in  the  Nebraska-Western  Iowa 
marketing  area.  The  hearing  was  held 
pursuant  to  the  provisions  of  the  Agri¬ 
cultural  Marketing  Agreement  Act  of 
1937,  as  amended  (7  U.S.C.  601  et  seq.), 
and  the  applicable  rules  of  practice  and 
procedure  (7  CFR  Part  900) . 

Upon  the  basis  of  the  evidence  intro¬ 
duced  at  such  hearing  and  the  record 
thereof,  it  is  found  that : 

(1)  The  said  order  as  hereby  amended, 
and  all  of  the  terms  and  conditions 
thereof,  will  tend  to  effectuate  the  de¬ 
clared  policy  of  the  Act; 

(2)  The  parity  prices  of  milk,  as  deter¬ 
mined  pursuant  to  section  2  of  the  Act, 
are  not  reasonable  in  view  of  the  price  of 
feeds,  available  supplies  of  feeds,  and 
other  economic  conations  which  affect 
market  supply  and  demand  for  milk  in 
the  said  marketing  area,  and  the  mini¬ 
mum  prices  specified  in  the  order  as 
hereby  amended,  are  such  prices  as  will 
reflect  the  aforesaid  factors,  insure  a 
sufficient  quantity  of  pure  and  whole¬ 
some  milk,  and  be  in  the  public  interest; 
and 

(3)  The  said  order  as  hereby  amended 
regulates  the  handling  of  milk  in  the 
same  manner  as,  and  is  applicable  only 
to  persons  in  the  respective  classes  of 
industrial  or  commercial  activity  spec¬ 
ified  in,  a  marketing  agreement  upon 
which  a  hearing  has  been  held. 

Order  relative  to  handling.  It  is  there¬ 
fore  ordered  that  on  and  after  the  effec¬ 
tive  date  hereof  the  handling  of  milk  in 
the  Nebraska-Western  Iowa  marketing 
area  shall  be  in  conformity  to  and  in 
compliance  with  the  terms  and  conditions 
of  the  order,  as  amended,  and  as  hereby 
amended,  as  follows: 

The  provisions  of  the  proposed  mar¬ 
keting  agreement  and  order  amending 
the  order  contained  in  the  recommended 
decision  issued  by  the  Deputy  Adminis¬ 
trator,  Regulatory  Programs,  on  Septem¬ 
ber  5,  1972,  and  published  in  the  Federal 
Register  on  September  8,  1972  (37  P.R. 
18203),  shall  be  and  are  the  terms  and 


*  This  order  shall  not  become  effective  un¬ 
less  and  until  the  requirements  of  {  900.14 
of  the  rules  of  practice  and  procedure  govern¬ 
ing  proceedings  to  formulate  marketing 
agreements  and  marketing  orders  have  been 
met. 


provisions  of  this  order,  amending  the 
order,  and  are  set  forth  In  full  herein 
with  the  following  modifications: 

INDEX  OF  CHANGES 

1.  In  S  1065.71(a),  the  text  preceding 
paragraph  (a)  (1)  is  revised. 

la.  A  reference  in  §  1065.82(b)  (1)  is 
changed. 

2.  Section  1065.90(b)  (3)  is  revised. 

3.  Text  in  §  1065.92  (a),  (b),  and  (c) 
is  revised  for  purposes  of  clarification. 

4.  In  S  1065.92(h),  a  paragraph  is 
deleted  (see  findings  under  “7.  Mis- 
cellanous  (e)”). 

5.  In  §  1065.93  (b)  and  (c)  text  is 
added. 

6.  In  §  1065.94(a)  (3),  a  proviso  is 
added ;  and  in  paragraph  (b)  of  this  sec¬ 
tion,  in  the  last  sentence,  a  word  is 
changed. 

7.  In  §  1065.94(c),  the  reference 
“§  1065.93"  where  it  appears  in  subpara¬ 
graphs  (2)  and  (3)  is  changed  to 
“§  1065.93(c)’'  and  in  subpargraph  (2) 
thereof,  certain  text  is  deleted. 

8.  Section  1065.96(d)(1)  is  revised. 

§  106.>.7  [.Vniended] 

1.  §  1065.7  Producer,  the  period  at 
the  end  of  the  provision  is  changed  to 
a  colon  and  the  following  proviso  is 
added; 

Provided,  That  a  dairy  farmer  shall 
not  be  a  producer  in  any  month  in  which 
he  holds  a  Class  I  base  if  any  portion  of 
his  milk  is  delivered,  other  than  as  pro¬ 
ducer  milk,  to  a  nonpool  plant  at  which 
there  is  Class  I  disposition. 

§  1065.9  [Amended] 

2.  In  5  1065.9,  the  word  “and"  at  the 
end  of  paragraph  (b)  is  deleted,  the  pe¬ 
riod  at  the  end  of  paragraph  (c)  is 
changed  to  a  semicolon  followed  by  the 
word  “and”,  and  a  new  paragraph  (d) 
is  added  to  read  as  follows: 

(d)  Has  met  the  requirements  pursu¬ 
ant  to  §  1065.97(c). 

§  1065.10  [.Amended] 

3.  In  §  1065.10  Distributing  plant,  the 
words  “an  appropriate  health  authority" 
are  changed  to  “a  duly  constituted  health 
authority.” 

§106.5.11  [Amended] 

4.  In  §  1065.11  Supply  plant,  the  words 
“an  appropriate  health  authority”  are 
changed  to  “a  duly  constituted  health 
authority”;  also,  the  words  “under  a 
Grade  A  label”  are  changed  to  “as  Grade 
A  milk.” 

§  1065.12  [Amended] 

5.  In  §  1065.12  Pool  plant,  the  words 
“any  health  authority”  in  the  language 
preceding  paragraph  (a)  is  changed  to 
“a  duly  constituted  health  authority.” 

6.  Paragraph  (k)  of  §  1065.22  is 
amended  by  revising  subparagraph  (2) 
to  read  as  follows: 

§  106.5.22  Additional  duties  of  llie  mar¬ 
ket  administrator. 

«  •  •  #  * 

(k)  *  *  • 

(2)  The  12th  day  after  the  end  of 
each  month,  the  applicable  uniform 


prices  pursuant  to  §  1065.71  or  §  1065.71a, 
and  the  butterfat  differential  to  be  paid 
pursuant  to  §  1065.72; 

•  •  •  •  • 

§  106.5.71  [.Intended] 

7.  In  §  1065.71,  paragraphs  (h),  (i), 
(j),  (k),  and  (1)  are  revoked  and  para¬ 
graph  (g)  is  revised  to  read  as  follows; 

(g)  Subtract  not  less  than  4  cents 
nor  more  than  5  cents  per  himdred- 
weight.  The  result  shall  be  the  “weighted 
average  price,”  and  except  for  any  month 
in  which  a  Class  I  base  plan  is  effective 
shall  be  the  “uniform  price”  for  milk 
received  from  producers. 

8.  A  new  §  1065.71a  is  added  to  read 
as  follows: 

§  1065.71u  C'.ompiilation  of  uniform 
prices  for  base  milk  and  excess  milk. 

For  each  month  in  which  a  base  plan 
is  effective  the  market  administrator 
shall  compute  the  uniform  prices  per 
hundredweight  for  base  milk  and  excess 
milk  of  3.5  percent  butterfat  content 
received  from  producers  as  follows: 

(a)  From  the  net  amount  computed 
pursuant  to  §  1065.71  (a)  through  (e) 
subtract  the  amounts  specified  in  sub- 
paragraphs  (1)  through  (5)  of  this 
paragraph: 

(1)  The  amount  computed  by  multi¬ 
plying  the  hundredweight  of  milk  spec¬ 
ified  in  §  1065.71(f)(2)  by  the  weighted 
average  price  for  all  milk; 

(2)  The  amount  obtained  by  multi¬ 
plying  by  the  Class  HI  price  the  total 
hundredweight  of  milk  delivered  by  all 
producers  who  have  no  Class  I  base;  and 

(3)  The  amoimt  computed  by  multi¬ 
plying  the  hundredweight  of  excess  milk 
by  the  Class  HI  price  for  3.5  percent 
butterfat  milk  provided  that  the  quantity 
of  milk  to  which  the  Class  HI  price  is 
applied  pursuant  to  this  subparagraph 
plus  the  quantity  pursuant  to  subpara¬ 
graph  (2)  of  this  paragraph  shall  not 
exceed  the  quantity  of  producer  milk 
in  Class  III; 

(4)  An  amount  computed  by  multi¬ 
plying  any  remaining  himdredweight  of 
excess  milk  by  the  Class  H  price  for  3.5 
percent  butterfat  milk  to  the  extent  that 
producer  milk  in  Class  H  is  available  for 
such  assignment;  and 

(5)  An  amount  computed  by  multiply¬ 
ing  any  remaining  hundredweight  of  ex¬ 
cess  milk  by  the  Class  I  price  for  3.5  per¬ 
cent  butterfat  milk. 

(b)  Divide  tlie  net  amount  obtained 
in  paragraph  (a)  of  tills  section  by  the 
total  hundredweight  of  base  milk  and 
subtract  not  less  than  4  cents  but  less 
than  5  cents.  This  result  shall  be  known 
as  the  uniform  base  price  per  himdred¬ 
weight  of  milk  of  3.5  percent  butterfat 
content;  and 

(c)  Divide  the  amount  obtained  in 
paragraphs  (a)  (3),  (4),  and  (5)  of  this 
section  by  the  hundredweight  of  excess 
milk,  and  subtract  any  fractional  part  of 
1  cent.  This  result  shall  be  known  as  the 
uniform  excess  price  per  hundredweight 
of  milk  of  3.5  percent  butterfat  content. 

9.  Section  1065.73  Is  amended  by  adding 
a  new  paragraph  (d)  to  read  as  follows: 
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§  1065.73  Location  differentials  to  pro* 
durers  and  on  nonpool  milk. 

•  •  •  •  • 

<d)  For  any  month  in  which  a  base 
plan  is  effective,  the  uniform  price  for 
base  milk  computed  pursuant  to  §  1065.- 
71a  shall  be  adjusted  in  the  same  manner 
as  specified  in  paragraphs  (a)  and  (b)  of 
this  section;  Provided,  That  if  the  milk 
of  a  producer  is  delivered  as  producer 
milk  to  plants  at  which  different  base 
prices  apply,  then  for  purposes  of  loca¬ 
tion  adjustment  the  base  milk  of  the  pro¬ 
ducer  shall  be  prorated  to  plants  in  pro¬ 
portion  to  deliveries  of  the  producer’s 
milk  to  such  plants. 

10.  In  §  1065.80,  the  introductory  te.xt 
preceding  paragraph  (a),  and  the  intro¬ 
ductory  text  of  paragraph  (d)  preceding 
subparagraph  (1)  thereof  is  revised  to 
read  as  follows: 

§  1065.80  Time  and  nirtlif>d  of  payment. 

Except  in  each  month  in  which 
§  1065.80a  applies,  each  handler  shall 
make  payments  as  follows: 

•  •  «  *  # 

(d)  To  a  cooperative  association  with 
respect  to  receipts  of  milk  for  which 
such  cooperative  association  is  the  han¬ 
dler  pursuant  to  §  1065.8(d>  as  follows; 

•  •  «  •  • 

11.  A  new  §  1065.80a  is  added  to  read 
as  follows; 

§  1065.80a  Time  and  method  of  pay¬ 
ment  to  producers  and  to  cooperative 
associations. 

For  each  month  in  which  a  base  plan 
Is  effective  each  handler  shall  make 
payment  as  follows : 

(a)  On  or  before  the  15th  day  after 
the  end  of  each  month  during  which  the 
milk  was  received,  to  each  producer  for 
whom  payment  is  not  made  pimsuant  to 
paragraphs  (c)  and  (d)  of  this  section, 
at  not  less  than  the  uniform  base  price 
for  the  quantity  of  base  milk  received, 
adjusted  by  the  butterfat  differential 
computed  pursuant  to  §  1065.72  and  by 
any  locaUcm  adjustment  applicable  under 
§  1065.73,  at  not  less  than  the  uniform 
excess  price  for  the  quantity  of  excess 
milk  received,  adjusted  by  the  butterfat 
differential  computed  pursuant  to 
§  1065.72  and  at  not  less  than  the  Class 
in  price  adjusted  by  the  butterfat  dif¬ 
ferential  pursuant  to  §  1065.72  for  the 
quantity  of  milk  received  from  producers 
for  whom  no  base  milk  is  computed,  less 
the  following  amounts:  (1)  The  pay¬ 
ments  made  pursuant  to  paragraph  (b) 
of  this  section;  (2)  Marketing  service  de¬ 
ductions  pursuant  to  §  1065.85;  and  (3) 
Any  proper  deductions  authorized  by  the 
producer;  Provided.  That  if  by  such  date 
such  handler  has  not  received  full  pay¬ 
ment  for  such  mwith  pursuant  to 
$  1065.83,  he  shall  not  be  deemed  to  be 
in  violation  of  this  paragraph  if  he  re¬ 
duces  uniformly  for  all  producers  his  pay¬ 
ments  per  hundredweight  pxirsuant  to 
this  paragraph  by  a  total  amount  not  in 
excess  of  the  reduction  in  payment  from 
the  market  administrator;  however,  the 
handler  shall  make  such  balance  of  pay¬ 
ment  uniformly  to  those  producers  to 


whom  It  is  due  on  or  before  the  date  for 
making  payments  pursuant  to  this  para¬ 
graph  next  following  that  on  which  such 
balance  of  payments  is  received  from 
the  market  administrator; 

(b)  On  or  before  the  27th  day  of  each 
month  to  each  producer  for  whom  pay¬ 
ment  is  not  received  from  the  handler  by 
a  cooperative  association  pursuant  to 
paragraph  (c)  or  (d)  of  this  section  and 
who  has  not  discontinued  shipping  milk 
to  such  handler,  a  partial  payment  with 
respect  to  milk  received  from  such  pro¬ 
ducer  during  the  first  15  days  of  the 
month  in  an  amoimt  per  himdredweight 
not  to  be  less  than  the  weighted  average 
price  for  the  preceding  month: 

(c)  To  a  cooperative  association  which 
has  filed  a  written  request  for  such  pay¬ 
ment  with  such  handler  with  respect  to 
producers  for  whose  milk  the  market  ad¬ 
ministrator  determines  such  cooperative 
association  is  authorized  to  collect  pay¬ 
ment  as  follows: 

(1)  On  or  before  the  26th  day  of  the 
month,  an  amount  not  less  than  the  sum 
of  the  individual  payments  otherwise 
payable  to  producers  pursuant  to  para¬ 
graph  (b)  of  this  section,  less  any  deduc¬ 
tions  authorized  in  writing  by  such  coop¬ 
erative  association: 

«2)  On  or  before  the  14th  day  after 
the  end  of  each  month  an  amount  not 
less  than  the  sum  of  the  individual  pay¬ 
ments  otherwise  payable  to  producers 
pursuant  to  paragraph  (a)  of  this  sec- 
ticoi,  less  proper  deductions  authorized  in 
writing  by  such  cooperative  association; 

(d)  To  a  cooperative  association  with 
respect  to  receipts  of  milk  for  which  such 
cooperative  association  is  the  handler 
pursuant  to  §  1065.8(d)  as  follows: 

(1)  On  or  before  the  26th  day  of  the 
month,  for  milk  received  during  the  first 
15  days  of  the  month  an  amoimt  per 
hundi^weight  equal  to  not  less  than  the 
weighted  average  price  for  the  preceding 
month;  and 

<2)  On  or  before  the  14th  day  after 
the  end  of  each  month  not  less  than  the 
value  of  such  mUk  at  the  applicable  class 
prices,  less  payment  made  pursuant  to 
subparagraph  (1)  of  this  paragraph; 

(e)  In  making  payments  to  producers 
pursuant  to  paragraphs  (a)  and  (c)  of 
this  section,  each  handler  shall  furnish 
each  producer  or  cooperative  association 
writh  a  supporting  statement,  in  such 
form  that  it  may  be  retained  by  the  pro¬ 
ducer,  which  shall  show: 

<  1)  The  month  and  the  identity  of  the 
handler  and  of  the  producer; 

(2)  The  pounds  per  shipment,  the 
total  pounds,  and  the  average  butterfat 
test  of  milk  delivered  by  the  producer; 

(3)  The  minimum  rate  or  rates  at 
which  payment  to  the  producer  is  re¬ 
quired  under  the  provisions  of  §  §  1065.71a, 
1065.72,  and  1065.73; 

(4)  The  rate  which  is  used  in  making 
the  payment,  if  such  rate  is  other  than 
the  applicable  minimum  rate; 

(5)  The  amoimt  or  the  rate  per  hun¬ 
dredweight  of  each  deduction  claimed  by 
the  handler,  including  any  deduction 
claimed  under  paragraph  (b)  of  this  sec¬ 
tion  and  S  1065.85  together  with  a  de¬ 
scription  of  the  respective  deductions; 
and 


(6)  The  net  amount  of  payment  to  the 
producer. 

§  1065.82  [Amended] 

11a.  In  §  1065.82,  Payments  to  the  pro¬ 
ducer-settlement  /und,  paragraph  (b)(1) 
is  revised  to  read; 

(b)(1)  The  value  of  such  handler’s 
producer  milk  at  the  applicable  uniform 
prices  specified  in  §  1065.80  or  §  1065.80a; 
and 

12.  A  new  centerhead  “Class  I  Base 
Plan”  is  inserted  after  §  1065.86  and  new 
§§  1065.90  through  1065.98  are  added  as 
follows: 

Class  I  Base  Plan 

§  1065.90  Production  history  base  and 
Cfass  I  base. 

For  purposes  of  determination  and  as¬ 
signment  of  Class  I  base  of  each  pro¬ 
ducer: 

(a)  “Production  history  base”  as  as¬ 
signed  to  each  producer  means  a  quan¬ 
tity  of  milk  in  pounds  per  day  as  com¬ 
puted  pursuant  to  §§  1065.92,  1065.93,  or 
1065.94. 

(b)  “Production  history  period”  means 
the  period  to  be  used  for  the  computation 
of  production  history  base.  Subject  to 
the  conditions  of  subparagraphs  (1) ,  (2) , 
and  (3)  of  this  paragraph,  a  production 
history  period  for  a  producer  shall  be  a 
1-year,  2-year,  or  3-year  production  his¬ 
tory  period  depending  on  whether  milk 
deliveries  by  the  producer  began  on  or 
before  July  1  in  the  first,  second,  or  third 
calendar  year,  respectively,  preceding  the 
February  1  on  which  the  production  his¬ 
tory  base  is  being  determined  or  pre¬ 
ceding  the  most  recent  February  1. 

( 1 )  The  production  history  period  of  a 
producer  who  has  forfeited  his  Class  I 
base  pursuant  to  §  1065.97(a)  or  has  dis¬ 
posed  of  all  of  his  Class  I  base  shall  begin 
on  the  later  of  the  followring  dates: 

(1)  The  first  day  of  the  13th  month 
after  the  month  in  which  the  producer 
ceased  deliveries  of  producer  milk  or  dis¬ 
posed  of  his  Class  I  base,  or 

(ii)  The  first  day  of  production  de¬ 
livered  when  the  producer  resumes  de¬ 
liveries  of  producer  milk. 

(2)  Except  as  provided  in  subpara¬ 
graph  (1)  of  this  paragraph,  if  the  milk 
deliveries  of  any  dairy  farmer  are  in¬ 
terrupted  for  90  days  or  more  during  the 
period  prior  to  the  effective  date  of  this 
provision  or  prior  to  the  dairy  farmer 
qualif3ring  as  a  producer,  only  the  pe¬ 
riod  of  milk  deliveries  following  such 
interruption  shall  be  included  in  the 
producer’s  production  history  period. 

(3)  In  the  case  of  a  producer  who  has 
acquired  the  herd  of  a  member  of  his 
immediate  family  (either  before  or  after 
the  effective  date  of  this  provision)  and 
has  continued  production  with  such  herd, 
the  deliveries  made  by  the  previous  pro¬ 
ducer  during  the  production  history 
period  shall  be  assumed  to  have  been 
delivered  by  the  current  producer  for  use 
in  computing  a  production  history  base, 
unless  the  previous  owner  transferred  the 
Class  I  base  to  a  third  person. 

(c)  “Class  I  base”  means  a  quantity  of 
milk  in  pounds  per  day  as  computed 
pursuant  to  §  1065.95  for  which  a  pro- 
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ducer  may  receive  the  uniform  price  for 
base  milk; 

(d)  “Average  daily  milk  deliveries”  of 
a  producer  in  any  specified  period  used 
for  computing  production  history  bases 
means  the  total  pounds  of  milk  delivered 
during  the  period  by  the  producer  to 
pool  plants  and  to  nonpool  plants  ex¬ 
cluding  milk  delivered  other  than  as  a 
producer  pursuant  to  the  proviso  of 
§  1065.7  divided  by  the  greater  of  the 
number  of  days  pursuant  to  subpara¬ 
graphs  (1)  or  (2)  of  this  paragraph. 

(1)  The  number  of  days’  production 
delivered:  or 

(2)  The  calendar  days  from  the  first 
day  of  delivery  through  the  last  day  of 
the  period  less  the  number  of  days’  pro¬ 
duction  the  producer  is  prevent^  from 
delivering  broause  of  storm  conditions: 
Provided,  That  the  subtraction  for  storm 
conditions  shall  not  exceed  8  days  in  any 
calendar  year  or  exceed  4  days  if  a  pe¬ 
riod  of  6  months  or  less  is  involved. 

§  1065.91  Base  milk  and  excess  milk. 

(a)  “Base  milk”  means  milk  received 
from  a  producer  during  a  month  which 
is  not  in  excess  of  his  Class  I  base  multi¬ 
plied  by  the  number  of  days  in  the 
month,  except  that  if  milk  is  received 
from  a  producer  for  only  part  of  a 
month,  base  milk  shall  be  milk  received 
from  such  producer  which  is  not  in  ex¬ 
cess  of  his  Class  I  base  multiplied  by  the 
number  of  days  of  production  of  pro¬ 
ducer  milk  delivered  during  the  month; 
and 

(b)  “Excess  milk”  means  producer 
milk  other  than  that  defined  under  para¬ 
graph  (a)  of  this  section  from  producers 
delivering  base  milk. 

§  1065.92  Computation  of  production 
history  base  for  each  producer. 

A  production  history  base  shall  be  de¬ 
termined  by  the  market  administrator 
pursuant  to  this  section  and  §  1065.93 
for  each  producer  eligible  for  such  base 
on  the  effective  date  of  this  provision  and 
on  February  1  of  each  year  thereafter, 
respectively.  Subject  to  the  conditions  of 
paragraph  (h)  of  this  section,  a  produc¬ 
tion  history  base  for  each  producer  on  the 
effective  date  of  this  provision  shall  be 
determined  by  the  market  administrator 
as  follows: 

(a)  'The  production  history  base  for 
each  producer  who  began  milk  deliveries 
not  later  than  July  1,  1971,  shall  be  cal¬ 
culated  by  adding  the  average  daily  milk 
deliveries  during  1971  to  the  average 
daily  milk  deliveries  in  1972  and  divid¬ 
ing  by  two. 

(b)  The  production  history  base  for 
each  producer  who  began  delivery  after 
July  1,  1971,  but  not  later  than  July  1, 
1972,  shall  be  the  average  daily  milk  de¬ 
liveries  during  the  period  beginning  with 
the  first  delivery  and  through  the  end  of 
the  year  1972. 

(c)  The  production  history  base  for 
each  producer  not  specified  in  para¬ 
graphs  (a)  and  (b)  of  this  section  who 
began  milk  deliveries  before  October  1, 
1972,  shall  be  the  average  dally  milk  de¬ 
liveries  during  the  period  beginning  with 


the  first  delivery  and  through  the  end  of 
such  year  multiplied  by  0.80. 

(d)  The  production  history  base  for 
each  producer  who  began  milk  deliveries 
on  or  after  October  1,  1972,  shall  be 
computed  pursuant  to  S  1065.93(c). 

(e)  For  each  producer  who  became  a 
producer  for  this  market  before  the  effec¬ 
tive  date  of  this  provision  because  the 
plant  to  which  he  regularly  delivered 
milk  became  a  fully  regulated  plant  pur¬ 
suant  to  this  order,  a  production  history 
base  shall  be  determined,  if  possible,  pur¬ 
suant  to  paragraph  (a),  (b),  (c),  or  (d) 
of  this  section,  based  on  his  deliveries  of 
milk  as  if  the  nonpool  plant(s)  to  which 
he  delivered  had  been  a  pool  plant(s) 
during  the  representative  period; 

(f )  A  producer  not  described  pursuant 
to  pwiragraph  (e)  of  this  paragraph  who 
delivered  milk  to  a  nonpool  plant  (s)  prior 
to  becoming  a  producer  shall  be  assigned 
a  production  history  base  if  such  base 
can  be  computed  pursuant  to  paragraph 
(a),  (b),  (c),  or  (d)  of  this  section  from 
deliveries  of  milk  from  the  same  farm  on 
which  he  is  a  producer  at  time  of  base 
assignment  as  if  the  plant(s)  to  which 
he  delivered  had  been  a  pool  plant(s) 
during  the  production  history  period. 

( g)  For  a  producer  who  held  producer- 
handler  status  at  any  time  sub^uent  to 
January  1.  1971,  a  production  history 
base  shall  be  calculated  as  described  in 
paragraph  (a),  (b),  (c),  or  (d)  of  this 
section  as  if  the  milk  of  his  own  pro¬ 
duction  received  at  his  producer-handler 
plant  had  been  received  at  a  pool  plant; 

(h)  The  determination  of  a  production 
history  base  pursuant  to  this  section  shall 
be  subject  to  the  following  conditions: 

(1)  If  a  producer  operated  more  than 
one  farm  at  the  same  time,  a  separate 
production  history  base  shall  be  deter¬ 
mined  with  respect  to  the  average  daily 
producer  milk  deliveries  from  each  farm, 
except  that  only  one  production  history 
base  shall  be  determined  with  respect  to 
milk  production  resources  and  facilities 
of  a  producer  handler;  and 

(2)  Only  one  production  history  base 
shall  be  allowed  with  respect  to  milk  pro¬ 
duced  by  one  or  more  persons  at  a  single 
location  where  the  land,  building,  and 
equipment,  are  jointly  used,  owned,  or 
operated. 

§  1065.93  New  producers. 

The  market  administrator  shall  deter¬ 
mine  a  production  history  base  for  each 
producer  for  whom  a  production  history 
base  was  not  determined  pursuant  to 
§  1065.92  as  follows; 

(a)  Any  producer  who  delivered  his 
milk  to  a  nonpool  plant  that  became  a 
pool  plant  shall  be  assigned  a  production 
history  base  on  the  same  basis  as  other 
producers  under  the  order  as  though  the 
deliveries  to  the  nonpool  plant  had  been 
deliveries  to  a  pool  plant,  except  that 
assignment  of  base  in  the  case  of  any 
producer  who  previously  forfeited  base  or 
disposed  of  base  by  transfer  will  be  sub¬ 
ject  to  the  provisions  of  paragraph  (d)  of 
this  section. 

(b)  A  producer  other  than  a  producer 
pursuant  to  paragrai^  (a)  of  this  sec¬ 
tion  who  delivered  milk  to  a  nonpool 


plant  prior  to  becoming  a  producer  as 
defined  in  this  order  and  who  has  at  least 
a  1-year  production  history  period  shall 
be  assigned  a  production  history  base, 
effective  on  the  first  day  of  the  second 
month  following  the  month  in  which  he 
began  deliveries  of  producer  milk  to  a 
pool  plant,  on  the  same  basis  as  if  he  had 
been  a  producer  under  the  order  and  his 
milk  deliveries  to  the  nonpool  plant  had 
been  deliveries  to  a  pool  plant:  Provided, 
That  the  production  history  base  effec¬ 
tive  for  such  producer  pursuant  to  this 
paragraph  in  any  month  before  updating 
shall  not  exceed  the  average  daily  milk 
deliveries  of  such  producer  during  the 
first  2  months  of  producer  milk  deliver¬ 
ies  from  the  same  production  facilities 
from  which  milk  deliveries  were  made 
during  his  production  history  period. 

(c)  A  producer  whose  production  his¬ 
tory  period  is  less  than  a  1-year  produc¬ 
tion  history  period,  except  a  producer 
assigned  production  history  base  pursu¬ 
ant  to  §  1065.92(c),  shall  be  assigned  a 
production  history  base  on  the  effective 
date  of  this  provision  or  on  the  first  day 
of  the  second  month  following  the  month 
in  which  as  a  producer  he  began  milk 
deliveries  in  an  amoimt  equal  to  50  per¬ 
cent  of  his  average  daily  milk  deliveries 
during  the  immediately  preceding  2- 
month  period.  Such  production  history 
base  shall  be  effective  for  such  producer 
luiless  a  production  history  base  is  ac¬ 
quired  by  transfer,  in  which  case  the 
greater  of  the  acquired  or  the  base  com¬ 
puted  from  his  own  production  shall  be 
the  effective  production  history  base. 

(d)  A  producer  who,  after  having  for¬ 
feited  or  disposed  of  all  his  Class  I  base, 
either  continues  as  a  producer  on  the 
market  or  discontinues  deliveries  to  the 
market  and  thereafter  returns  to  the 
market  as  a  producer,  shall  be  assigned  a 
production  history  base  in  the  manner 
provided  in  paragraph  (c)  of  this  sec¬ 
tion,  such  assignment  to  be  effective  not 
earlier  than  the  first  day  of  the  15th 
month  after  the  month  in  which  the  pro¬ 
ducer  who  forfeits  his  base  ceases  de¬ 
liveries  or  a  producer  who  disposes  of  all 
his  Class  I  base  makes  such  disposition. 
In  the  application  of  this  provision,  use 
of  the  same  production  facilities  by  an¬ 
other  person  (or  the  same  person  under  a 
different  name)  to  produce  milk  after 
the  above  described  forfeiture  or  trans¬ 
fer  of  base  shall  be  considered  as  a  con¬ 
tinuation  of  the  operation  by  the  previ¬ 
ous  operator  if  the  new  operator  is  a 
member  of  the  immediate  family  of  the 
previous  operator.  This  provision  shall 
be  applied  also  to  any  production  facili¬ 
ty  to  which  a  Class  I  base  has  not  been 
assigned  that  is  operated  by  a  person  in 
which  the  producer  who  forfeited  or 
transferred  his  base  has  a  financial  in¬ 
terest  if  such  facility  commences  produc¬ 
tion  on  or  after  the  effective  date  of  the 
transfer  or  forfeiture,  or  such  producer 
acquired  his  financial  interest  in  such 
r>erson  later  than  3  months  prior  to  the 
effective  date  of  the  base  transfer  or  for¬ 
feiting:  Provided,  ITiat  in  the  case  of  a 
producer  who  forfeited  his  base  because 
he  continued  to  deliver  his  milk  to  a 
plant  that  had  been  a  pool  plant  but  lost 
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its  pool  plant  qualification,  assignment  of 
base  pursuant  to  paragraph  (a)  of  this 
section  will  not  be  subject  to  delay  to  the 
first  day  of  the  15th  month  after  for¬ 
feiture,  and  deliveries  by  such  producer 
during  the  period  of  forfeiture  shall  not 
be  excluded  from  production  history  by 
reason  of  such  forfeiture. 

§  1065.94  Updating  of  production  his* 
tor>  bases. 

The  production  history  base  for  each 
producer  who  has  neither  disposed  of  his 
entire  base  by  transfer  nor  forfeited  his 
base  pursuant  to  §  1065.97(a),  or  after 
having  disposed  of  his  entire  base  by 
transfer  or  forfeittire  has  met  the  deliv¬ 
ery  requirement  prescribed  in  §  1065.93 
(d)  for  determination  of  new  production 
histotry  base,  shall  be  determined  by  the 
market  administrator  on  February  1, 
1974,  and  each  February  1  thereafter  as 
follows ; 

(a)  In  updating  a  production  history 
base  as  described  in  this  paragraph,  ad¬ 
justments  to  a  producer’s  previously  as¬ 
signed  production  history  base  and/or 
average  daily  milk  deliveries  in  prior 
years  shall  be  made  as  follows: 

(1)  The  prior  production  history  base 
assigned  to  such  producer  shall  be 
changed  in  proportion  to  the  change  in 
Class  I  base  due  to  adjustment  for  hard¬ 
ship  or  loss  of  Class  I  base  because  of 
underdelivery  of  base.  In  the  case  of 
transfer  of  base  production  history  base 
shall  be  adjusted  as  specified  in  §  1065.96 
(a). 

(2)  The  average  daily  milk  deliveries 
of  a  producer  in  any  calendar  year  that  is 
part  of  his  production  history  period  prior 
to  any  net  disposal  of  Class  I  base  by 
transfers  since  January  31  of  the  preced¬ 
ing  year  or  any  underdelivery  causing 
reduction  of  Class  I  base,  shall  be  reduced 
in  proportion  to  the  net  change  in  Class  I 
base.  For  the  purpose  of  this  subpara¬ 
graph  disposal  of  base  in  January  shall 
be  treated  as  if  disposed  of  in  the  pre¬ 
ceding  December. 

(3)  If  the  average  daily  milk  deliveries 
of  the  producer  in  the  preceding  year  are 
less  than  90  percent  of  the  Class  I  base 
assigned  to  such  producer  in  the  preced¬ 
ing  year  as  adjust^  for  hardship  and  less 
any  net  disposal  of  base  by  transfer,  then 
the  producer’s  Class  I  base  shall  be 
reduced  by  the  amoxmt  of  the  difference 
between  such  average  daily  milk  deliver¬ 
ies  and  such  Class  I  base  as  adjusted  for 
hardship  and  disposal  of  base  by  trans¬ 
fer,  and  the  production  history  base  of 
such  producer  shall  be  reduced  in  the 
same  proportion  as  the  reduction  of  Class 
I  base:  Provided,  That  this  subparagraph 
shall  not  apply  in  any  year  in  which 
total  producer  milk  is  135  percent  or  more 
of  the  Class  I  disposition  described  in 
5  1065.95(a)(1), 

(4)  If  the  net  effect  of  all  adjust¬ 
ments  for  any  period  is  a  reduction 
greater  than  the  production  history  base 
or  average  daily  deliveries  prior  to  ad¬ 
justment,  then  the  resulting  amount 
shall  be  zero  and  such  period  shall  not 
be  a  production  history  period. 

(b)  Effective  February  1,  1974,  the 
market  administrator  shall  update  the 


production  history  base  of  each  producer 
who  has  a  production  history  period  of 
1  year  or  more  as  follows:  Add  (1)  the 
average  daily  milk  deliveries  of  such  pro¬ 
ducer  during  the  year  1973  and  (2)  twice 
the  production  history  base  previously 
assigned  to  such  producer  as  adjusted 
pursuant  to  paragraph  (a)  of  this  sec¬ 
tion.  and  divide  the  sum  by  3.  If  such 
result  is  less  than  the  production  history 
base  previously  assign^  to  such  producer 
as  adjusted  pursuant  to  paragraph  (a) 
of  this  section,  then  such  previous  pro¬ 
duction  history  base  as  adjusted  shall  be 
the  effective  production  history  base. 

(c)  Effective  February  1,  1975,  and 
February  1  in  each  year  thereafter  the 
market  administrator  shall  update  the 
production  history  base  for  specified  pro¬ 
ducers  as  follows: 

(1)  For  each  producer  who  has  a 
3-year  production  liistory  period,  add  (i) 
the  average  daily  milk  deliveries  during 
the  preceding  calendar  year  and  (ii)  the 
average  daily  milk  deliveries  during  each 
of  the  second  and  third  preceding  calen¬ 
dar  years  (or  portion  of  a  year)  reduced 
by  any  adjustment  pursuant  to  para¬ 
graph  (a)  of  this  section,  and  divide  such 
total  by  3.  If  such  result  is  less  than  the 
production  history  base  assigned  to  such 
producer  on  or  after  February  1  of  the 
preceding  year  as  adjusted  pursuant  to 
paragraph  (a)  of  this  section  then  such 
previously  assigned  production  history 
base,  as  adjusted,  shall  be  the  effective 
production  history  base. 

(2)  For  each  producer  who  has  a  2- 
year  production  history  period  who  did 
not  acquire  Class  I  base  by  transfer  add 

(i)  the  average  daily  milk  deliveries  in 
the  preceding  year,  (ii)  the  average  daily 
milk  deliveries  in  the  second  preceding 
year  reduced  by  any  adjustment  pursu¬ 
ant  to  paragraph  (a)  of  this  section,  and 
(iii)  the  initial  production  history  base 
assigned  to  (or  computed  for)  such  pro¬ 
ducer  pursuant  to  §  1065.92  (c)  or  (d)  or 
SS  1065.93(c)  adjusted  pm-suant  to  para¬ 
graph  (a)  of  this  section,  and  divide  the 
sum  by  3.  If  such  result  is  less  than  the 
production  hi.story  base  assigned  to  such 
producer  on  or  after  Febimary  1  of  the 
preceding  year  as  adjusted  pursuant  to 
paragraph  (a)  of  this  section,  then  such 
previously  assigned  production  history 
base,  as  adjusted,  shall  be  the  effective 
production  history  base. 

<3)  For  each  producer  who  has  a  1- 
year  production  history  i>eriod  add  (1) 
the  average  daily  milk  deliveries  of  such 
producer  during  such  1-year  period  and 

(ii)  twice  the  initial  production  history 
base  assigned  to  (or  computed  for)  such 
producer  pursuant  to  §  1065.93(c)  ad¬ 
justed  pursuant  to  paragraph  (a)  of  this 
section,  and  divide  the  sum  by  3.  If  such 
result  is  less  than  the  initial  production 
history  base  assigned  to  (or  computed 
for)  such  producer  as  adjusted  pursuant 
to  paragraph  (a)  of  this  section,  then 
such  initial  production  history  base,  as 
adjusted,  shall  be  the  effective  produc¬ 
tion  history  base. 

(4)  For  each  producer  who  has  a  2- 
year  production  history  period  and  who 
has  acquired  Class  I  base  by  transfer,  add 
<1)  the  average  daily  milk  deliveries  of 


such  producer  during  the  preceding  year 
and  (11)  twice  the  production  history 
base  assigned  to  such  producer  on  or 
after  February  1  of  the  preceding  year 
adjusted  piirsuant  to  paragraph  (a)  of 
this  section,  and  divide  the  sum  by  3. 
If  such  result  is  less  than  the  production 
history  base  previously  assigned  to  such 
producer  as  adjusted  pursuant  to  para¬ 
graph  (a)  of  this  section,  then  such  pre¬ 
viously  assigned  production  history  base, 
as  adjusted,  shall  be  the  effective  produc¬ 
tion  history  base. 

(d)  For  a  producer  who  is  assigned 
an  initial  history  of  production  pursuant 
to  §  1065.92  (e),  (f),  (g)  and  §  1065.93 
the  market  administrator  shall  update 
his  history  of  production  from  year  to 
year  in  the  manner  applicable  to  a  pro¬ 
ducer  delivering  to  a  pool  plant  as  pro¬ 
vided  in  paragraphs  (b)  and  (c)  of  this 
section. 

§  106.5.95  Compulation  of  Cla!>«<  I  liuf>e 
fur  oa«‘h  producer. 

On  the  effective  date  of  this  provision 
and  on  February  1,  1974,  and  February  1 
of  each  subsequent  year  the  market  ad¬ 
ministrator  shall  assign  a  Class  I  base 
to  each  producer  who  has  a  production 
history  base.  Class  I  bases  shall  be  as¬ 
signed  to  producers  described  In  §  1065.- 
93  when  they  are  issued  production  his¬ 
tory  bases.  On  February  1  of  each  year 
Class  I  bases  shall  be  computed  as 
follows: 

(a)  Compute  a  “Class  I  base  percent¬ 
age’’  as  follows: 

(1)  Determine  the  sum  of  Class  I  dis¬ 
positions  during  the  preceding  calendar 
year  specified  in  suMlvlslons  (i),  (11), 
and  (ill)  of  this  subparagraph: 

(1)  Class  I  producer  milk  pursuant 
to  §  1065.46; 

(ii)  The  Class  I  disposition  of  plants 
during  the  period  when  they  were  non¬ 
pool  plants,  if  such  plants  were  pool 
plants  in  the  preceding  December;  and 

(iii)  The  Class  I  disposition  of  a  per¬ 
son  who  was  a  producer-handler  during 
a  portion  of  the  year  and  who  held 
producer  status  in  the  preceding 
December. 

(2)  Multiply  the  quantity  computed 
pursuant  to  subparagraph  (1)  by  1.20 
and  divide  such  result  by  the  number 
of  days  in  such  year. 

(3)  Divide  the  quantity  computed 
pursuant  to  subparagraph  (2)  of  this 
paragraph  by  a  quantity  which  is  the 
total  of  production  history  bases  com¬ 
puted  pursuant  to  §§  1065.93,  1065.93, 
and  1065.94,  whichever  is  applicable. 
The  result  shall  be  converted  to  a  per¬ 
centage  by  multiplying  by  100  and 
rounding  to  the  third  decimal  place. 
Such  piercentage  shall  be  known  as  the 
“Class  I  base  percentage.” 

(b)  The  Class  I  base  of  each  producer 
with  a  production  history  base  shall  be 
determined  by  multiplying  his  produc¬ 
tion  history  base  by  the  “Class  I  base 
percentage”  and  rounding  the  result  to 
the  nearest  pound:  Provided,  TTiat  with 
respect  to  a  producer  with  a  production 
history  period  of  less  than  3  years  be¬ 
ginning  after  the  effective  date  of  this 
provision,  20  percent  shall  be  subtracted 
from  the  result  of  the  preceding  calcu- 
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lation,  and:  Provided  further.  That  such 
20  percent  reduction  shall  be  effective 
continuously  with  respect  to  a  producer 
for  a  period  not  exceeding  36  months 
from  the  beginning  of  such  production 
history  period.  With  respect  to  a  pro¬ 
ducer  who  has  acquired  production  his¬ 
tory  base  by  transfer,  such  20  percent 
reduction  shall  apply  only  to  base  ex¬ 
clusive  of  that  acquired  by  transfer. 

§  1065.96  Transfer  of  baoes. 

Production  history  base  and  Class  I 
base  may  be  transferred  pui-suant  to  the 
following  rules  and  conditions: 

(a)  A  transfer  of  base  means  the  dis¬ 
posal  of  Class  I  base  and  production 
history  base  by  a  transferor  and  the 
associated  acquisition  of  Class  I  base  and 
production  history  base  by  transferee. 
Disposal  of  base  means  disposal  of  Class  I 
base  and  disposal  of  a  proportionate 
amoimt  of  the  production  history  base 
held  by  the  transferor.  Acquisition  of 
base  means  the  acquisition  of  Class  I 
base  and  an  amount  of  production  his¬ 
tory  base  which  is  the  quantity  of  Class  I 
base  acquired  multiplied  by  the  re¬ 
ciprocal  of  the  Class  I  base  percentage. 
A  transfer  may  be  made  only  to  a  per¬ 
son  who  is  a  dairy  farmer,  llie  amount 
of  Class  I  base  credited  to  the  transferee 
shall  be  two-thirds  of  the  Class  I  base 
disposed  of  by  the  transferor:  Provided, 
That  such  one -third  reduction  shall  not 
apply  to: 

(1)  An  Intrafamily  transfer  (includ¬ 
ing  transfer  to  an  estate  and  from  an 
estate  to  a  member  of  the  immediate 
family) ; 

(2)  The  division  of  base  except  as  pro¬ 
vided  pui*suant  to  paragraph  (h)  of  this 
section;  and 

(3)  The  combining  of  bases  of  two  or 
more  producers  for  purpose  of  joint 
enterprise  operated  by  such  producers. 

(b)  A  person  receiving  base  by  trans¬ 
fer  must  notify  the  market  administrator 
in  writing  of  the  name  of  the  producer 
transferring  the  base,  the  effective  date 
of  the  transfer  and  the  amount  of  base 
to  be  transferred.  Application  for  trans¬ 
fer  must  be  made  to  the  market  admin¬ 
istrator  on  forms  approved  by  the  market 
administrator  and  signed  by  the  trans¬ 
feror,  his  heirs,  executor,  or  trustee  and 
by  the  person  to  whom  such  base  is  to 
be  transferred; 

(c)  Subject  to  paragraphs  (a)  and  (k) 
of  tills  section,  transfers  of  an  entire 
base  or  transfers  other  than  pursuant  to 
paragraph  (d)  of  this  section  may  not 
be  made  except  in  the  case  of : 

(1)  Death  of  the  baseholder; 

( 2 )  Intrafamily  transfers ; 

(3)  Termination  of  the  dairy  enter¬ 
prise  of  base  holder; 

(4)  The  baseholder  entering  the 
armed  services; 

(5)  Transfer  to  a  partnership  or  cor¬ 
poration  in  which  the  transferor  has  a 
material  management  Interest;  and 

(6)  Transfers  allowed  as  a  hardship 
adjustment. 

(d>  Subject  to  paragraphs  (a)  and  (k) 
of  this  section,  a  producer  may  transfer 
a  portion  of  his  Class  I  base,  in  multiples 
of  150  pounds,  as  follows: 


(1)  Not  more  than  the  larger  of  150 
pounds  or  30  percent  of  the  Class  I  base 
assigned  to  a  producer  on  the  most  recent 
of  the  effective  date,  February  1  of  any 
year,  or  the  initial  assignment  of  base  to 
such  producer,  may  be  disposed  of  by 
transfer  prior  to  the  February  1  following. 

(2)  A  jointly  held  base  may  be  divided 
among  individuals  engaged  in  a  joint 
enterprise. 

(e)  Subject  to  paragraph  (k)  of  this 
section  a  transfer  of  an  entire  base  may 
be  made  effective  on  any  day  of  the 
month  if  application  for  such  transfer  is 
filed  with  the  market  administrator  with¬ 
in  5  days  thereafter.  Otherwise  such 
transfer  shall  be  effective  on  the  first 
day  of  the  month  following  that  in  which 
application  is  made; 

(f)  A  transfer  of  a  portion  of  a  base 
shall  be  effective  the  first  day  of  the 
month  following  that  in  which  applica¬ 
tion  for  which  such  transfer  is  made  to 
the  market  administrator; 

(g)  A  base  which  is  jointly  held  or  in 
a  partnership  may  be  transferred  subject 
to  limitations  otherwise  provided  in  this 
section  only  upon  application  signed  by 
each  joint  holder  or  partner,  his  heirs, 
executors,  or  trustee  and  by  the  person 
to  whom  such  base  is  to  be  transferred; 

(h)  A  base  which  has  been  established 
by  two  or  more  persons  operating  a  dairy 
farm  jointly  or  as  a  partnership  may  be 
divided  among  the  joint  holders  or  part¬ 
ners  if  written  notification  of  the  agreed 
division  of  base  signed  by  each  joint 
holder  or  partner,  his  heirs,  executor,  or 
trustee,  is  filed  with  the  market  admin¬ 
istrator  prior  to  the  first  day  of  the 
month  for  which  such  division  is  to  be 
effective:  Provided,  That,  however,  a  one- 
third  lapse  of  base  shall  apply  to  base  to 
the  extent  it  constitutes  a  transfer  by  a 
person  leaving  a  joint  enterprise  of  base 
held  by  such  person  as  an  individual  not 
more  than  12  months  prior  to  leaving 
such  enterprise, 

(i)  It  must  be  established  to  the  satis¬ 
faction  of  the  market  administrator  that 
the  conveyance  of  base  is  bona  fide  and 
not  for  the  purpose  of  evading  any  provi¬ 
sion  of  this  order,  and  comes  within  the 
remaining  provisions  of  this  section; 

( j )  In  the  case  of  an  intrafamily  trans¬ 
fer  (including  transfers  to  an  estate  and 
from  an  estate  to  a  member  of  the  im¬ 
mediate  family),  or  any  transfer  not 
subject  to  the  one-third  lapse,  all  re¬ 
strictions  on  transferring  base  applicable 
to  the  transferor  producer  shall  also 
apply  to  the  transferee; 

(k)  A  producer  who  receives  a  base 
pursuant  to  9  1065.92  (c) ,  (d) ,  (e) ,  (f ) , 
or  (g)  or  9  1065.93  (a),  (b),  or  (c)  may 
not  transfer  such  base,  for  1  year  from 
the  date  of  receipt,  provided,  however, 
that  such  limitation  shall  not  apply  to: 

( l )  Intrafamily  transfers ;  or 

(2)  The  quantity  of  base  such  pro¬ 
ducer  acquires  by  transfer. 

(1)  If  a  base  is  held  by  a  corporation, 
a  change  in  ownership  of  the  stock 
which  transfers  control  to  a  new  person 
or  persons  other  than  a  member  of  the 
Immediate  family  of  the  person  trans¬ 
ferring  such  stock  will  be  considered  to 
result  in  a  transfer  of  base  and  in  this 


case  compliance  with  all  base  rules  af¬ 
fecting  transfers  will  be  reqviired:  Pro¬ 
vided,  That  if  the  transferor  (s)  Is  the 
sole  holder  of  the  stock  and  transfers 
such  stock  to  a  member  or  members  of 
the  immediate  family,  there  will  be  no 
lapse  of  base. 

(m)  A  dairy  farmer  who  has  ceased 
deliveries  of  producer  milk  because  he 
is  delivering  milk  to  a  plant  formerly  a 
pool  plant  that  no  longer  has  pool  plant 
qualification  shall  not  be  permitted  to 
dispose  of  Class  I  base. 

§  1065.97  Miscrliaiir<ius  ba.se  rules. 

The  following  base  rules  shall  be  ob¬ 
served  in  the  determination  of  bases. 

(a)  A  person  who  discontinues  de¬ 
livery  of  producer  milk  for  a  period  of  90 
consecutive  days  after  a  Class  I  base  is 
issued  to  him  or  fails  to  begin  delivery 
of  producer  milk  within  90  days  of  re¬ 
ceipt  of  a  Class  I  base  by  transfer  shall 
forfeit  his  production  history,  together 
with  any  Class  I  base  and  production 
history  base  held  pmsuant  to  the  provi¬ 
sions  of  this  order,  except  that  a  person 
entering  the  military  service  may  retain 
such  production  history.  Class  I  base 
and  production  history  base  imtil  1  year 
after  being  released  from  active  military 
service: 

(b)  As  soon  as  production  history 
bases  and  Class  I  bases  are  computed  by 
the  market  administrator,  notice  of  the 
amount  of  each  producer’s  production 
history  base  and  Class  I  base  shall  be 
given  by  the  market  administrator  to  the 
producer,  to  the  handler  receiving  such 
producer’s  milk  if  the  producer  is  not  a 
member  of  a  qualified  cooperative  asso¬ 
ciation,  and  to  the  cooperative  associa¬ 
tion  of  which  the  producer  is  a  member; 

(c)  As  a  condition  for  designation  as 
a  producer-handler  pursuant  to  9  1065.9, 
any  person  (including  any  member  of 
the  immediate  family  of  such  a  person, 
any  afiSliate  of  such  a  ijerson  or  any  busi¬ 
ness  of  which  such  a  person  is  a  part) 
who  has  held  Class  I  base  any  time  dxir- 
ing  the  12-month  period  prior  to  such 
designation  shall  forfeit  the  maximum 
amount  of  Class  I  and  production  his¬ 
tory  base  held  at  any  time  during  such 
12-month  period;  and 

(d)  In  assigning  Class  I  base  to  a  pro¬ 
ducer,  the  market  administrator  shall 
round  such  base  to  the  nearest  poimd. 

§  1065.98  Hardtihip  provisions. 

Requests  of  producers  for  relief  from 
hardship  or  inequity  arising  under  the 
provisions  of  99  1065.92  through  1065.97 
will  be  subject  to  the  following: 

(a)  After  bases  are  first  issued  under 
this  plan  and  after  bases  are  issued  on 
each  succeeding  February  1,  a  producer 
may  request  review  of  the  following  cir¬ 
cumstances  because  of  alleged  hardship 
or  inequity: 

(1)  He  was  not  issued  a  Class  I  base; 

(2)  His  production  history  base  is  not 
appropriate  because  of  unusual  condi¬ 
tions  during  the  base-earning  period 
such  as  loss  of  building,  herds,  or  other 
facilities  by  fire,  fiood  or  storms,  official 
quarantine,  disease,  pesticide  residue, 
condemnation  of  milk,  military  service  of 
the  producer  or  his  son ; 
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(3)  Loss  or  potential  loss  of  Class  I 
base  pursuant  to  §  1065.97(a) ; 

(4)  Loss  or  potential  loss  of  Class  I 
base  because  of  imderdeliveries  pursuant 
to  §  1065.94(a)(3). 

(5)  Inability  to  transfer  base. 

(b)  Hie  producer  shall  file  with  the 
market  administrator  a  request  in  writ¬ 
ing  for  review  of  hardship  or  inequity  not 
later  than  45  days  after  notice  pursuant 
to  §  1065.97(b)  with  respect  to  requests 
pursuant  to  paragraph  (a)  (1)  or  (2)  of 
this  section,  or  not  later  than  45  dasrs  af¬ 
ter  the  occurrence  with  respect  to  request 
pursuant  to  paragraph  (a)  (3),  (4),  or 
(5)  of  this  section,  setting  forth: 

( 1 )  Conditions  that  caused  the  alleged 
hardship  or  Inequity; 

(2)  The  extent  of  the  relief  or  adjust¬ 
ment  requested; 

(3)  The  basis  upon  which  the  amount 
of  adjustment  requested  was  deter¬ 
mined;  and 

(4)  Reasons  why  the  relief  or  adjust¬ 
ment  should  be  granted. 

(c)  One  or  more  producer  base  com¬ 
mittees  shall  be  established  and  func¬ 
tion  as  follows: 

(1)  Each  producer  base  committee 
shall  consist  of  five  producers  appointed 
by  the  market  administrator; 

(2)  Each  committee  shall  review  the 
requests  for  relief  from  hardship  or  in¬ 
equity  referred  to  it  by  the  market  ad¬ 
ministrator  at  a  meeting  in  which  the 
market  administrator  or  his  representa¬ 
tive  serves  as  recording  secretary  and  at 
which  the  applicant  may  appear  in  per¬ 
son  if  he  so  requests. 

(3)  Recommendations  with  respect  to 
each  such  request  shall  be  endorsed  at 
the  meeting  by  at  least  three  commit¬ 
tee  members  and  shall: 

(1)  With  respect  to  requests  pursuant 
to  paragraph  (a)  (1),  (3),  (4),  or  (5) 
of  this  section,  grant  or  adjust  produc¬ 
tion  history  bases  and  average  daily  pro¬ 
ducer  milk  deliveries  for  prior  years 
where  it  appears  appropriate,  delay  for¬ 
feiture  of  CJlass  I  base,  restore  forfeited 
base  or  reduced  average  daily  producer 
milk  deliveries  where  appropriate,  and 
permit  transfer  of  base  not  otherwise 
possible  under  the  order  provisions. 

(ii)  With  respect  to  requests  pursuant 
to  paragraph  (a)  (2)  of  this  section, 
either  reject  the  request  or  provide  ad¬ 
justment  in  the  form  of  additional  pro¬ 
duction  history  base  and  average  daily 
producer  milk  deliveries  for  prior  years 
where  it  appears  appropriate  and  the  ef¬ 
fective  date  thereof  of  such  adjustment. 
In  considering  such  requests  the  loss  of 
milk  production  due  to  the  following 
shall  not  be  considered  a  basis  for  hard¬ 
ship  adjustment: 

(a)  Loss  of  milk  due  to  mechanical 
failure  of  farm  tank  or  other  farm  equip¬ 
ment;  and 

^b)  Inability  to  obtain  adequate  labor 
to  maintain  milk  production,  except  that 
hardship  adjustment  may  be  granted  in 
the  case  of  a  producer  or  the  son  of  a 
producer  who  entered  into  military  serv¬ 
ice  directly  from  employment  in  milk 
production ; 

(4)  Recommendation  of  the  producer 
base  committee  shall: 


PROPOSED  RULE  MAKING 

(1)  If  to  deny  the  request,  be  final 
upon  notification  to  the  producer,  sub¬ 
ject  only  to  appeal  by  the  producer  to 
the  Director:  Dairy  Division,  within  45 
days  after  such  notification;  or 

(ii)  If  to  grant  the  request  in  whole  or 
in  part,  be  transmitted  to  the  Director. 
Dairy  Division,  and  shall  become  final 
unless  vetoed  by  such  Director  witiiln  15 
days  after  transmitted. 

(5)  Committee  members  shall  be  re- 
imbiu-sed  by  the  msuket  administrator 
from  the  funds  collected  tmder  S  1065.86 
for  their  services  at  $30  per  day  or  por¬ 
tion  thereof,  plus  necessary  travel  and 
subsistence  expense  inciured  in  the  per¬ 
formance  of  their  duties  as  committee 
members. 

(d)  The  market  administrator  shall 
maintain  files  of  all  requests  for  allevi¬ 
ation  of  hardship  and  the  disposition  of 
such  requests.  These  files  shsdl  be  open 
to  the  inspection  of  any  interested  person 
during  the  regular  office  hours  of  the 
market  administrator. 

[FR  Doc.72-18827  Piled  ll-2-72;8:49  am] 


17  CFR  Part  1133  1 

[Docket  No.  AO  275-A25] 

MILK  IN  INLAND  EMPIRE 
MARKETING  AREA 

Decision  on  Proposed  Amendments 

to  Marketing  Agreement  and  to 

Order 

A  public  hearing  was  held  upon  pro¬ 
posed  amendments  to  the  marketing 
agreement  and  the  order  regulating  the 
handling  of  milk  in  the  Inland  Empire 
marketing  area.  The  hearing  was  held, 
pursuant  to  the  provisions  of  the  Agri¬ 
cultural  Marketing  Agreement  Act  of 
1937,  as  amended  (7  U.S.C.  601  et  seq.), 
and  the  applicable  rules  of  practice  (7 
CFR  Part  900),  at  Spokane,  Wash.,  on 
September  12,  1972,  pursuant  to  notice 
thereof  issued  chi  August  22,  1972  (37 
P.R. 17855). 

Upon  the  basis  of  the  evidence  intro¬ 
duced  at  the  hearing  and  the  record 
thereof,  the  Deputy  Administrator,  Reg¬ 
ulatory  Programs,  on  October  6,  1972 
(37  F.R.  21539),  filed  with  the  Hearing 
Clerk,  U.S.  Department  of  Agriculture, 
his  recommended  decision  containing 
notice  of  the  opportunity  to  file  written 
exceptions  thereto. 

The  material  issues,  findings  and  con¬ 
clusions.  rulings,  and  general  findings  of 
the  recommended  decision  are  hereby 
approved  and  adopted  and  are  set  forth 
in  full  herein. 

The  material  issues  on  the  record 
relate  to: 

1.  Diversion  of  produced  milk. 

2.  Pricing  point  for  diverted  milk. 

3.  Pcx>l  plant  definition. 

Findings  and  Conclusions 

The  following  findings  and  conclusions 
on  the  material  Issues  are  based  (m  evi¬ 
dence  presented  at  the  hearing  and  the 
record  thereof: 

1.  Diversion  of  producer  milk.  Hie 
diversion  provisions  of  the  order  should 


be  revised  to  provide  that  during  the 
months  of  September  through  March  the 
quantity  ol  producer  milk  diverted  in 
any  of  these  months  may  not  exceed  50 
percent  of  the  producer  milk  received 
at  pool  plants  (including  that  diverted) , 
and  that  during  the  months  April 
through  August,  such  diversion  may  not 
exceed  70  percent  of  the  producer  milk 
received  at  pool  plants  (including  that 
diverted).  Also,  the  order  should  pro¬ 
vide  that  with  respect  to  the  diversion 
of  producer  milk  to  nonpool  plants,  at 
least  2  days’  pr<xluction  must  be  deliv¬ 
ered  to  pool  plants  in  any  of  the  months 
of  September  through  November  to  be 
eligible  for  diversion  during  such  months. 

Currently,  the  order  provides  seasonal 
limitations  on  the  quantity  of  producer 
milk  that  may  be  diverted.  The  present 
provisions  have  been  effective  since  1968 
and  provide  that  the  quantity  of  milk 
that  may  be  diverted  in  any  month  shall 
not  exceed  50  percent  (April  through 
August) ,  30  percent  (December  through 
March),  and  20  percent  (September 
through  November)  of  the  total  pro¬ 
ducer  milk  received  at  pool  plants  in 
any  month  or  diverted  therefrom.  The 
order  provides  also  that  to  be  eligible 
for  diversion  at  least  6  days’  production 
of  each  producer  must  be  received  at  a 
pool  plant  in  any  of  the  months  of  Sep¬ 
tember  through  November. 

Diversion  of  milk  directly  from  the 
farm  to  a  nonpool  manufacturing  plant 
is  a  method  by  which  a  handler  may 
efficiently  dispose  of  the  reserve  milk 
that  is  a  necessary  part  of  his  regular 
supply.  In  order  to  be  assured  of  an 
adequate  supply  every  day,  a  handler 
procuring  his  owm  milk  supply  must 
arrange  to  pmchase  sufficient  milk  to 
allow  for  variations  in  production  and 
in  his  daily  needs  for  fluid  processing. 
Production  of  milk  varies  seasonally  and, 
accordingly,  producers  furnishing  a  suffi¬ 
cient  supply  for  the  low  production  sea¬ 
son  will  produce  more  than  an  adequate 
supply  in  high  production  months.  Han¬ 
dlers’  daily  milk  requirements  also  vary, 
chiefly  because  fluid  milk  packaging  is 
not  carried  on  all  days  of  the  week. 

A  cooperative  association  supplying  the 
market  proposed  that  the  proportion  of 
producer  milk  that  may  be  diverted  in 
any  month  be  increased  to  50  percent  in 
any  of  the  months  of  September  through 
March  and  be  unlimited  in  all  other 
months.  Proponent  proposed  also  that  to 
be  eligible  for  diversion  at  least  2  days’ 
production  of  each  producer  should  be 
physically  received  at  pool  plants  in  any 
of  the  months  of  September  through  No¬ 
vember  to  be  eligible  for  diversion  dur¬ 
ing  such  months. 

Another  cooperative  supplying  the 
market  concurred  with  the  proposals  ex¬ 
cept  to  propose  that  for  each  of  the 
months  of  April  through  August  the  pro¬ 
portion  of  producer  milk  that  may  be 
diverted  should  be  increased  to  70  per¬ 
cent  in  any  of  such  months  and  should 
not  be  unlimited  as  proposed  by  propo¬ 
nent.  In  its  brief,  proponent  concurred  in 
this  change. 

No  testimony  was  received  at  the  hear¬ 
ing  in  opposition  to  increasing  the  per¬ 
centage  of  producer  milk  that  may  be 
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diverted,  or  to  changing  the  minimum 
delivery  requirements  for  individual 
producers. 

The  chief  reasons  put  forth  by  both  as¬ 
sociations  for  making  the  proposed 
changes  are  that  (1)  the  present  pro¬ 
visions  no  longer  accommodate  the 
orderly  disposition  of  the  reserve  sup¬ 
plies  of  milk  for  the  market,  and  (2) 
the  construction  of  a  nonfat  dry  milk 
plant  in  the  market  has  resulted  in  larger 
quantities  of  reserve  milk  being  handled 
as  diverted  milk  rather  than  as  trans¬ 
fers  from  pool  plants  to  nonpool  plants, 
as  previously  the  case. 

Proponent  is  a  qualified  cooperative 
association  under  the  order.  It  represents 
39  percent  of  the  producers  supplying 
the  market  and  han^es  about  87  percent 
of  the  Class  in  disposition.  It  carries  the 
major  burden  of  handling  reserve  sup¬ 
plies  of  milk  for  the  market. 

The  association  sells  milk  to  every 
handler  regulated  by  the  order.  Some  of 
the  handlers  buy  their  full  supply  from 
the  association  while  other  handlers 
utilize  the  association  to  balance  their 
own  supply  of  producer  milk.  During  cer¬ 
tain  days  of  the  week,  months  of  the 
year,  or  at  times  when  they  might  ob¬ 
tain  bids  to  supply  school  or  government 
contracts,  the  handlers  call  upon  the  re¬ 
serve  suiH>lios  of  milk  handled  by  the 
association. 

The  present  order  provisions  concern¬ 
ing  the  diversion  of  producer  milk  to 
nonpool  plants  do  not  facilitate  the 
orderly  and  economical  disposal  of  milk 
that  is  in  excess  of  the  fluid  needs  of 
the  market.  The  problems  of  handling 
excessive  producer  milk  supplies  have 
been  such  that  in  1970,  1971,  and  cur¬ 
rently,  it  has  been  necessary  to  suspend 
the  diversion  limits  for  the  months 
Seiitember  through  November. 

Annual  receipts  of  producer  milk  in 
the  market  have  increased  steadily  with¬ 
out  a  corresponding  increase  in  the  Class 
I  utilization  of  such  milk.  Between  1970 
and  1971  producer  receipts  Increased  9.9 
percent  while  producer  milk  in  Class  I 
Increased  3  percent.  For  the  months 
January  through  July  1972,  producer  re¬ 
ceipts  Increased  6.8  percent  over  the 
same  months  of  1971,  while  Class  I  utili¬ 
zation  increased  6  percent.  While  Class 
I  utilization  increased  for  the  period 
January  through  July  1972,  as  compared 
with  a  year  earlier,  the  problem  of  in¬ 
creased  production  relative  to  Class  I 
utilization  stems  from  changes  in  previ¬ 
ous  years  and  is  expected  to  continue. 

As  indicated  previously,  proponent  as¬ 
sociation  assumes  the  responsibility  of 
handling  and  disposing  of  its  member 
milk  that  is  in  excess  of  its  sales  for  fluid 
uses.  During  the  months  of  seasonally 
high  production  this  burden  becomes 
greater  as  those  handlers  being  supplied 
in  part  by  proponent  rely  on  their  regu¬ 
lar  producer  supplies  for  their  fluid  re¬ 
quirements.  In  1971,  proponent  diverted 
55.5  percent  of  its  total  member  milk. 
In  July  of  that  year  (the  peak  month 
for  diversion)  it  Averted  66.6  percent  of 
its  member  milk  to  nonpool  plants.  In 
July  1972,  73.4  percent  of  such  milk  was 
.so  diverted.  This  relatively  large  Increase 


over  the  previous  year  results  from  in¬ 
creased  production  by  producers  reg¬ 
ularly  associated  with  the  market,  and 
has  caused  larger  quantities  of  reserve 
milk  to  be  diverted  to  the  newly  con¬ 
structed  nonfat  dry  milk  plant  in  the 
market.  The  chronic  condition  of  in¬ 
creased  need  to  divert  relative  to  the 
diversion  limits  provided  in  the  order  is 
what  has  encouraged  review  of  the 
diversion  provisions  at  this  time.  As 
previously  indicated,  a  part  of  such  need 
is  that  some  milk  previously  transferred 
from  pool  plants  to  distant  manufactur¬ 
ing  plants  is  now  being  diverted  to  the 
nonpool  nonfat  dry  milk  plant  at 
Spokane,  Washington. 

The  order  provides  that  two  or  more 
cooperative  associations  may  have  their 
allowable  diversions  computed  on  the 
basis  of  the  combined  deliveries  of  milk 
by  their  member  producers.  In  the  past 
this  has  aided  proponent  in  diverting 
milk  witliin  the  limits  provided  by  the 
order.  Under  current  marketing  condi¬ 
tions  the  provision  may  no  longer  be  ade¬ 
quate  in  the  near  future  within  the  limits 
presently  provided.  As  indicated  earlier, 
suspemion  actions  have  been  taken  in  the 
months  of  low  production  to  accommo¬ 
date  the  necessary  diversion  of  milk.  In 
July  1972,  diversion  of  milk  was  49.4 
percent  of  the  combined  receipts  of  the 
cooperative  associations,  and  for  the  fu¬ 
ture  is  expected  to  exceed  the  present 
diversion  limits  provided  by  the  order. 
It  is  evident  from  the  data  introduced 
into  evidence  that  the  present  diversion 
provisions  may  no  longer  be  adequate 
in  any  month  of  the  year. 

In  developing  order  provisions  to  pool 
those  milk  supplies  that  serve  the  fluid 
markets  regularly,  it  is  necessary  to  in¬ 
clude  provisions  that  will  not  also  pool 
supplies  that  do  not  serve  the  fluid  mar¬ 
ket.  The  level  of  the  percentage  limits 
provided  herein  for  the  months  of  Sep¬ 
tember  through  March  will  accommo¬ 
date  the  quantity  of  milk  that  proponent 
must  divert  in  handling  the  increasing 
reserve  supplies  of  the  market  without 
Jeopardizing  the  producer  status  of  dairy 
farmers  who  regularly  have  supplied  milk 
for  the  fluid  needs  of  the  market. 

The  higher  percentage  limit  provided 
herein  for  the  remaining  months  of  April 
through  August  recognizes  the  seasonally 
greater  production  of  milk  and  the  con¬ 
sequent  need  during  that  period  for  di¬ 
verting  a  larger  proportion  of  the  total 
producer  milk  supply.  The  present  order 
provisions  already  reflect  this  to  a  degree 
but  need  to  be  revised  under  current 
marketing  conditions. 

The  diversion  limits  provided  herein 
require  specific  performance  by  each 
producer.  He  must  deliver  to  pool  plants 
at  least  2  days’  production  in  any  of  the 
montlis  September  through  November 
when  Class  I  utilization  for  the  market 
is  highest  in  relation  to  production.  Also, 
the  diversion  privilege  would  continue  to 
apply  in  other  months  only  to  the  milk 
of  those  dairy  farmers  who  have  previ¬ 
ously  attained  producer  status  through 
shipment  to  a  pool  plant.  The  order  pres¬ 
ently  provides  that  to  be  eligible  for  di¬ 
version  at  least  6  days*  production  of  a 


producer  must  be  delivered  to  pool  plants 
in  any  of  the  months  of  September 
through  November.  However,  under  pres¬ 
ent  supply  conditions  for  the  market  it 
is  apparent  that  the  present  provisions 
may  require  uneconomic  movements  of 
milk  to  qualify  producers  whose  milk 
needs  to  be  diverted  more  frequently 
than  the  milk  of  other  producers.  For 
the  most  part,  distributing  plants  in  the 
market  are  located  at  the  market  center. 
The  supply  area,  particularly  for  pro¬ 
ponent,  is  located  throughout  most  of  the 
I  eastern  half  of  the  State  of  Washington. 

Proponent  regularly  brings  producer 
milk  to  the  center  of  the  market  from 
farms  in  excess  of  200  miles  from  Spo¬ 
kane.  The  farms  are  widely  scattered, 
and  under  present  marketing  conditions 
of  full  supply  it  would  be  more  economic 
to  provide  fewer  days’  production  that 
individual  producers  must  deliver  milk 
to  pool  plants  to  have  their  milk  qualify 
for  diversion  to  nonpool  plants.  For  ex¬ 
ample,  producers  whose  farms  are  lo¬ 
cated  in  the  Idaho  panhandle  (in  the 
vicinity  of  Bonners  Ferry)  can  have  their 
milk  diverted  to  a  nonpool  manufactiu:- 
ing  plant  at  Sand  Point,  Idaho,  instead 
of  having  a  substantial  portion  of  it 
hauled  all  the  way  to  a  Spokane  pool 
plant  to  qualify  for  diversion. 

The  uneconomic  movement  of  milk  of 
producers  who  are  regularly  associated 
with  the  market  then  would  be  avoided. 

In  view  of  the  aforementioned  consid¬ 
erations,  it  is  concluded  tliat  the  diver¬ 
sion  limits  proposed  herein  should  be 
adopted.  Such  limits  will  enhance 
orderly  marketing  by  assming  that  only 
milk  of  producers  regularly  supplying 
the  market  share  in  the  proceeds  of  the 
market,  but  yet  permitting  flexibility  to 
handle  efficiently  milk  not  needed  for 
fluid  use. 

The  diversion  provisions  of  the  order 
now  provide  that  the  operator  of  a  pool 
plant  may  divert  the  milk  of  any  pro¬ 
ducer  member  of  a  cooi>erative  associa¬ 
tion  that  is  commingled  with  milk  of 
nonmember  producers  on  a  tank  truck  at 
the  time  of  delivery  from  the  farm.  This 
provision  has  not  been  used  since  its  in¬ 
ception  in  1965,  and  it  is  not  likely  to  be 
useful  in  the  future  because  the  cooper¬ 
atives  transport  their  member  milk.  Ac¬ 
cordingly,  the  provision  is  not  included 
as  part  of  the  revised  diversion  pro¬ 
visions. 

2.  Pricing  point  on  diverted  milk.  The 
order  should  be  amended  to  provide  that, 
for  purposes  of  pricing  only,  milk  di¬ 
verted  from  a  pool  plant  to  a  nonpool 
plant,  either  for  the  account  of  a  handler 
as  the  operator  of  a  pool  plant  or  for  the 
account  of  a  cooperative  association  in 
its  capacity  as  a  handler,  shall  be  treated 
as  a  receipt  at  the  plant  to  which 
diverted. 

The  change  was  requested  by  a  coop¬ 
erative  association  supplying  the  market. 
The  representative  of  (mother  coopera¬ 
tive  association  supplying  the  market 
testified  at  the  hearing  in  favor  of  the 
proposal.  No  opposition  to  the  proposal 
was  expressed  either  at  the  hearing  or  in 
briefs. 

Most  of  the  producer  milk  in  excess  of 
Class  I  requirements  is  diverted  to  a  non- 
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pool  plant  in  the  base  price  zone  where 
no  location  adjustment  is  applicable. 
Thus,  a  change  in  the  point  of  pricing  cm 
this  milk  will  not  affe^  the  p<x>l  obliga¬ 
tion  of  most  of  the  diverting  handlers,  or 
the  uniform  price  received  by  most 
iwoducers. 

When  diverted  milk  is  priced  at  the 
plant  from  which  diverted,  there  is  al¬ 
ways  the  incentive  for  association  of  dis¬ 
tant  milk  with  local  plants  in  the  market 
even  though  such  milk  is  not  needed  for 
fluid  use,  is  not  a  part  of  the  market’s 
regular  supply,  and  is  intended  for 
manufacturing  uses.  If  dairy  farmers 
relatively  distant  from  the  market  have 
their  milk  diverted  to  a  nonpool  plant 
near  their  farms  and  receive  a  uniform 
price  based  wi  the  location  of  a  pool 
plant  in  the  marketing  area,  such 
farmers  are  compensated  as  if  their  milk 
had  incurred  the  expense  of  delivery  all 
the  way  to  the  market  center. 

We  And  no  reason  why  milk  diverted 
from  a  pool  plant  to  a  nonpool  plant  at 
any  particular  legation  tmder  usual  cir¬ 
cumstances  should  draw  a  higher  return 
from  the  market  pool  than  milk  received 
at  a  pool  plant  at  the  same  location. 

3.  Pool  plant  definition.  The  introduc¬ 
tory  language  to  the  pool  plant  definition 
should  be  changed  to  provide  that  if  a 
portion  of  a  plant  is  physically  separated 
from  the  Grade  A  portion  of  such  plan, 
is  operated  separately  and  is  not  ap¬ 
proved  by  any  health  authority  for  the 
receiving,  processing  or  packaging  of  any 
fluid  milk  product  for  Grade  A  disposi¬ 
tion,  it  shall  not  be  considered  as  part  of 
a  pool  plant. 

The  change  was  proposed  by  the  co¬ 
operative  association  that  is  now  operat¬ 
ing  a  new  nonfat  dry  milk  plant  in  the 
market.  The  need  for  the  provisions 
stems  from  the  operation  of  the  plant. 

The  plant  is  operated  by  pre^nent 
in  space  leased  from  another  coopera¬ 
tive  supplying  the  market  and  operating 
a  distributing  pool  plant  under  the  same 
roof.  While  the  two  operations  are  con¬ 
ducted  imder  one  roof  they  are  entirely 
separated  from  each  other  by  immovable 
partitions  and  walls.  No  milk  or  cream 
product  lines  extend  from  one  plant  into 
the  other. 

The  manufacturing  plant  was  built  ex¬ 
clusively  for  the  manufacture  of  nonfat 
dry  milk.  It  is  currently  designated  as  a 
nonpool  plant  under  the  order.  It  is  not 
licensed  or  inspected  by  the  authority 
having  jurisdiction  over  Grade  A  dis¬ 
tribution  in  the  marketing  area,  although 
all  the  milk  processed  in  the  plant  is 
Grade  A  reserve  milk  for  the  market. 
The  plant  ewnes  under  the  jurisdiction 
of  the  Washington  Department  of  Agri¬ 
culture,  which  is  the  licensing  agency 
for  plants  engaged  in  the  manufacture 
of  nonfat  dry  milk  and  other  manufac¬ 
tured  dairy  products. 

By  changing  the  order  as  proposed,  the 
pool  plant  deflinition  will  provide  ex¬ 
plicitly  that  the  manufacturing  portion 
of  the  facility  should  be  distinguished 
from  the  distributing  pool  plant  portion 
of  the  facility,  and  should  be  designated 
sei>arately  as  a  nonpool  plant  as  long  as 
it  meets  the  requirements  of  the  provl- 


skm.  In  such  Instance,  the  manufactur¬ 
ing  porti<m  of  the  idant  would  not  be 
supplying  the  fluid  milk  needs  of  the 
market  by  means  of  Grade  A  milk  sales 
to  other  handlers  and  would  appr(H>ri- 
ately  be  distinguished  from  the  distrib¬ 
uting  pool  plant  with  which  it  shares,  in 
common,  land  and  a  building  and  might 
otherwise  be  designated  as  a  single  plant 
under  the  order. 

Rulings  on  Proposed  Findings  and 
Conclusions 

Briefs  and  proposed  findings  and  con¬ 
clusions  were  filed  on  behalf  of  certain 
interested  parties.  These  briefs,  proposed 
findings,  and  conclusions  and  the  evi¬ 
dence  in  the  record  were  considered  in 
making  the  findings  and  conclusions  set 
forth  above.  To  the  extent  that  the  sug¬ 
gested  findings  and  conclusions  flled  by 
interested  parties  are  inconsistent  with 
the  findings  and  conclusion  set  forth 
herein,  the  requests  to  make  such  find¬ 
ings  or  reach  such  conclusions  are  denied 
for  the  reasons  previously  stated  in  this 
decision. 

General  Findings 

The  flndings  and  determinatiims  here¬ 
inafter  set  forth  are  supplementary  and 
in  addition  to  the  flndings  and  deter¬ 
minations  previously  made  in  connec¬ 
tion  with  the  issuance  of  the  aforesaid 
order  and  of  the  previously  issued 
amendments  thereto;  and  all  of  said  pre¬ 
vious  flndings  and  determinations  are 
hereby  ratified  and  affirmed,  except  inso¬ 
far  as  such  flndings  and  determinations 
may  be  in  conflict  with  the  findings  and 
determinaticMis  set  forth  herein. 

(a)  The  tentative  marketing  agree¬ 
ment  and  the  order,  as  hereby  proposed 
to  be  amended,  and  all  of  the  terms  and 
conditions  thereof,  will  tend  to  effectuate 
the  declared  policy  of  the  Act; 

(b)  The  parity  prices  of  milk  as  de¬ 
termined  pursuant  to  section  2  of  the 
Act  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of  feeds, 
and  other  economic  concUtions  which 
affect  market  supply  and  demand  for 
milk  in  the  marketing  area,  and  the 
minimum  prices  specified  in  the  tenta¬ 
tive  marketing  agreement  and  the  order, 
as  hereby  proposed  to  be  amended,  are 
such  prices  as  will  reflect  the  aforesaid 
factors,  insure  a  sufficient  qusmtity  of 
pure  and  wholesome  milk,  and  be  in  the 
public  interest;  and 

(c)  The  tentative  marketing  agree¬ 
ment  and  the  order,  as  hereby  proposed 
to  be  amended,  will  regulate  the  handling 
of  milk  in  the  same  manner  as,  and  will 
be  applicable  only  to  persons  in  the  re¬ 
spective  classes  of  Industrial  and  com¬ 
mercial  activity  specified  in,  a  marketing 
agreement  upon  which  a  hearing  has 
been  held. 

Rulings  on  Exceptions 

No  exceptions  were  received. 

Marketing  Agreement  and  Order 

Annexed  hereto  and  made  a  part 
hereof  are  two  documents,  a  marketing 
agreement  regulating  the  handling  of 
milk,  and  an  order  amending  the  order 
regulating  the  handling  of  milk  in  the 


Inland  Empire  marketing  area  which 
have  been  decided  upon  as  the  detailed 
and  Impropriate  means  of  effectuating 
the  foregoing  conclusions. 

Jt  is  herOiy  ordered.  That  this  entire 
decision,  except  the  attached  marketing 
agreement,  be  published  in  the  Federal 
Register.  The  regulatory  provisions  of 
the  marketing  agreement  are  identical 
with  those  contained  in  the  order  as 
hereby  premosed  to  be  amended  by  the 
attached  order  which  is  published  with 
this  decision. 

Determination  of  Producer  Approval 
AND  Representative  Period 


August  1972  is  hereby  determined  to  be  the 
representative  period  for  the  purpose  of  as¬ 
certaining  whether  the  issuance  of  the  order, 
as  amended  and  as  hereby  proposed  to  be 
amended,  regulating  the  handling  of  milk  in 
the  Inland  Empire  marketing  area  is  approved 
or  favored  by  producers,  as  defined  under 
the  terms  of  the  order,  as  amended  and  as 
hereby  proposed  to  be  amended,  and  who, 
during  such  representative  period,  were  en¬ 
gaged  in  the  production  of  milk  for  sale 
within  the  aforesaid  marketing  area. 


Signed  at  Washington,  D,C.,  on  October  30, 
1972. 


Richard  E.  Ltng, 
Acting  Secretary. 


Order  *  Amending  the  Order,  Regulating 
the  Handling  of  Milk  in  the  Inland 
Empire  Marketing  Area 


Findings  and  Determinations 


The  findings  and  determinations  here¬ 
inafter  set  forth  are  supplementary  and 
in  addition  to  the  findings  and  deter¬ 
minations  previously  made  in  connection 
with  the  issuance  of  the  aforesaid  order 
and  of  the  previously  Issued  amendments 
thereto;  and  all  of  said  previous  findings 
and  determinations  are  hereby  ratified 
and  affirmed,  except  insofar  as  such 
flndings  and  determinations  may  be  in 
conflict  with  the  flndings  and  determina¬ 
tions  set  forth  herein. 

(a)  Findings.  A  public  hearing  was 
held  upon  certain  proposed  amendments 
to  the  tentative  marketing  agreement 
and  to  the  order  regulating  the  handling 
of  milk  in  the  Inland  Empire  marketing 
area.  The  hearing  was  held  pursuant  to 
the  provisiems  of  the  Agricultural  Mar¬ 
keting  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601  et  seq.),  and  the 
applicable  rules  of  practice  and  proce¬ 
dure  (7  CFR  Part  900). 

Upon  the  basis  of  the  evidence  intro¬ 
duced  at  such  hearing  and  the  record 
thereof,  it  is  found  that: 

( 1 )  The  said  order  as  hereby  amended, 
and  all  of  the  terms  and  conditions 
thereof,  will  tend  to  effectuate  the  de¬ 
clared  policy  of  the  Act; 

(2)  The  parity  prices  of  milk,  as  de¬ 
termined  pursuant  to  section  2  of  the  Act, 
are  not  reasonable  in  view  of  the  price 
of  feeds,  available  supplies  of  feeds,  and 
other  economic  conditions  which  affect 
market  supply  and  demand  for  milk  in 


>  TTbis  order  shall  not  become  effective  un¬ 
less  and  until  the  requirements  of  {  900.14 
of  the  rules  of  practice  and  procedure  gov¬ 
erning  proceedings  to  formulate  marketing 
agreements  and  maiketlng  orders  have  been 
met. 
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the  said  marketing  area,  and  the  mini¬ 
mum  prices  ^)ecified  in  the  order  as 
herriiy  amended,  are  such  prices  as  will 
reflect  the  aforesaid  factors,  insure  a 
sufficient  quantity  of  pure  and  whole¬ 
some  milk,  and  be  in  the  public  interest; 

(3)  The  said  order  as  hereby  amended 
regulates  the  handling  of  milk  in  the 
same  manner  as,  and  is  applicable  only 
to  persons  in  the  respective  classes  of  in¬ 
dustrial  or  commercial  activity  specified 
in,  a  marketing  agreement  upon  which 
a  hearing  has  been  held. 

Order  relative  to  handling.  It  is  there¬ 
fore  ordered  that  on  and  after  the  effec¬ 
tive  date  hereof  the  handling  of  milk 
in  the  Inland  Empire  marketing  area 
shall  be  in  conformity  to  and  in  com¬ 
pliance  with  the  terms  and  conditions 
of  the  order,  as  amended,  and  as  hereby 
amended,  as  follows: 

The  provisions  of  the  proposed  market¬ 
ing  agreement  and  order  amending  the 
order  contained  In  the  recommended 
decision  Issued  by  the  Deputy  Adminis¬ 
trator,  Regulatory  Programs,  on  Octo¬ 
ber  6,  1972,  and  published  in  the  Fed¬ 
eral  Register  on  October  12,  1972  (37 
F.R.  21539),  shall  be  and  are  the  terms 
and  provisions  of  this  order,  amending 
the  order,  and  are  set  forth  in  full 
herein; 

1.  In  9  1133.8,  the  introductory  text  is 
revised  to  read  as  follows; 

§1133.8  Pool  plant. 

“Pool  plant"  means  any  plant  de¬ 
scribed  in  paragraph  (a)  or  (b)  of  this 
section,  other  than  the  plant  of  a  pro¬ 
ducer-handler  or  a  plant  with  respect  to 
which  the  handler  is  exempt  pursuant  to 
9  1133.61,  which  is  approved  by  an  ap¬ 
propriate  health  authority  for  the  re¬ 
ceiving  of  milk  qualified  for  distribution 
as  Grade  A  milk  in  the  marketing  area. 
If  a  portion  of  such  plant  is  physically 
separated  from  the  Grade  A  part  of  such 
plant,  is  operated  separately,  and  is  not 
approved  by  any  health  authority  for 
the  receiving,  processing,  or  packaging 
of  any  fluid  milk  product  for  Grade  A 
disposition,  it  shall  not  be  considered 
as  part  of  a  p(x>l  plant  pursuant  to  this 
section. 

•  •  •  •  • 

2.  In  9  1133.12,  paragraph  (c)  is  re¬ 
vised  to  read  as  follows; 

§1133.12  Producer  milk. 

•  •  •  •  • 

(c)  With  respect  to  diversions  to  non¬ 
pool  plants: 

(1)  A  cooperative  association  may  di¬ 
vert  for  its  accoimt,  imder  paragraph 
(b)(1)  of  this  section,  the  milk  of  any 
member-producer  eligible  for  diversion. 
Hie  total  quantity  of  milk  so  diverted 
may  not  exceed  50  percent  In  any  of  the 
months  of  September  through  March, 
and  70  percent  in  any  of  the  months  of 
April  through  August,  of  its  total  mem¬ 
ber  milk  received  at  all  pool  plants  or 
diverted  therefrom  during  the  month. 
Two  or  more  cooperative  associations 
may  have  their  allowable  diversions 
computed  on  the  basis  of  the  combined 
deliveries  of  milk  by  their  member  pro¬ 
ducers  If  each  association  has  filed  In 


writing  with  the  mai'ket  administrator 
a  request  for  such  computation; 

(2)  A  handler  operating  a  pool  plant 
may  divert  for  his  account  under  para¬ 
graph  (a)  (2)  of  this  section,  mUk  of 
any  producer  eligible  for  diversion,  other 
than  a  member  of  a  cooperative  associa¬ 
tion  which  diverts  milk  under  subpara¬ 
graph  (1)  of  this  paragraph.  The  total 
quantity  of  milk  so  diverted  may  not 
exceed  50  percent  in  any  of  the  months 
of  September  through  March  and  70  per¬ 
cent  in  any  of  the  months  of  April 
through  August,  of  the  milk  received  at 
or  diverted  from  such  pool  plant  during 
the  month  from  producers  who  are  not 
members  of  a  cooperative  association 
that  diverts  milk  under  subparagraph 
(1)  of  this  paragraph; 

(3)  Milk  diverted  in  excess  of  the 
limits  specified  shall  not  be  considered  as 
producer  milk,  and  the  diverting  handler 
shall  specify  the  producers  whose  milk 
is  ineligible  as  producer  milk.  If  a  han¬ 
dler  fails  to  designate  such  producers, 
producer  milk  status  shall  be  forfeited 
with  respect  to  all  milk  diverted  by  the 
handler; 

(4)  Producers  eligible  for  diversion 
are  those  whose  milk  has  been  received 
at  the  pool  plant  prior  to  diversion  from 
such  plant  (but  not  necessarily  in  the 
current  month).  Producers  eligible  for 
diversion  in  the  months  of  September, 
October,  or  November  must  in  addition 
have  at  least  2  days’  production  received 
at  a  pool  plant  in  the  respective  month; 
and 

(5)  For  the  purpose  of  location  adjust¬ 
ments  pursuant  to  99  1133.53  and  1133.81, 
diverted  milk  shall  be  considered  to  have 
been  received  at  the  location  of  the 
plant  to  which  diverted. 

3.  In  §  1133.81,  paragraph  (a)  is  re¬ 
vised  to  read  as  follows: 

§  1133.81  Loralion  acljllKtnlenl^«  to  pro¬ 
ducer!*  and  on  nonpool  milk. 

(a)  In  making  payments  pursuant  to 
9  1133.80  the  market  administrator  shall 
reduce  the  imiform  price  computed  pur¬ 
suant  to  9  1133.71  by  the  location  ad¬ 
justment  applicable  at  the  plant  where 
the  milk  was  first  physically  received 
from  producers,  and  the  uniform  price 
of  producer  milk  diverted  to  a  nonpool 
plant  according  to  the  location  of  tiie 
nonpool  plant,  each  at  the  rates  set  forth 
in  9  1133.53. 

•  •  •  #  • 

[FR  Doc.72-18828  FUed  11-2-72;  8: 49  am] 


Agricultural  Stabilixation  and 
Conservation  Service 

[  7  CFR  Part  775  1 

WAREHOUSE  STORED  RESEAL  LOAN 
PROGRAM  FOR  THE  1973-74 
STORAGE  PERIOD 

Storage  Period  for  Various  Crops  of 
Feed  Grains  and  Wheat 

Notice  is  hereby  given  that  the  Secre¬ 
tary  of  Agriculture  under  authority  of 
the  Agricultural  Act  of  1949,  as  amended, 
proposes  to  make  determinations  and  is¬ 


sue  regulations  relative  to  extending  the 
maturity  date  for  outstanding  loans 
secured  by  various  crops  of  feed  grain 
such  as  com,  grain  sorghum,  barley  and 
oats  and  various  crops  of  wheat  under 
the  extended  warehouse  storage  reseal 
loan  program.  Determinations  relating 
to  the  need  for  such  a  program  are  based 
on  such  factors  as,  but  not  limited  to, 
the  need  to  isolate  stocks  of  these  com¬ 
modities  from  the  market,  to  stabilize, 
support  and  protect  farm  income  and 
prices,  assist  farmers  to  get  a  fair  share 
of  the  market  for  their  commodities  and 
to  maintain  a  commodity  reserve  to  meet 
changing  world  conditions. 

Detailed  regulations  concerning  com¬ 
modity  eligibility  requirements,  storage 
requirements  and  related  requirements 
necessary  to  carry  out  this  program  are 
also  being  considered.  Provisions  of  this 
kind  under  the  current  program  may  be 
found  in  the  regulations  governing  loans, 
purchases,  and  other  operations  for 
grains  and  similarly  handled  commodi¬ 
ties  which  appear  in  Title  7,  Part  1421 
of  the  Code  of  Federal  Regulations. 

Prior  to  making  any  of  the  foregoing 
determinations,  consideration  will  be 
given  to  any  data,  views,  and  recommen¬ 
dations  which  are  submitted  in  writing 
to  the  Director,  Grain  Division,  Agrricul- 
tural  Stabilization  and  Conservation 
Service,  U.S.  Department  of  Agriculture, 
Washington,  D.C.  20250.  In  order  to  be 
sure  of  consideraticHi,  all  submissions 
must  be  received  by  the  Director  not 
later  than  15  days  after  publication  of 
this  notice  in  the  Federal  Register.  All 
written  submissions  made  pursuant  to 
this  notice  will  be  made  available  for 
public  inspection  at  the  office  of  the  Di¬ 
rector  during  regular  business  hours 
(8:15  a.m.  to  4:45  p.m.). 

This  determination  was  inadvertently 
omitted  from  the  notice  of  proposed  de¬ 
terminations  relative  to  the  1973  feed 
grain  set-aside  program,  1973  crop  feed 
grain  loan  and  purchase  program,  and 
reseal  program  for  the  1973-74  storage 
period  published  in  the  Federal  Regis¬ 
ter  on  October  7.  Since  this  declslcm  is 
important  to  producers  in  planning  their 
operations  it  is  considered  Impractical 
and  contrary  to  the  public  interest  to  al¬ 
low  30  days  for  submission  of  views  and 
recommendations. 

Signed  at  Washington,  D.C.,  on  Octo¬ 
ber  30,  1972. 

Glenn  A.  Weir, 

Acting  Administrator,  Agricul¬ 
tural  Stabilization  and  Con¬ 
servation  Service. 

[FR  Doc.72-18879  PUed  ll-2-72;8:63  am] 


Commodity  Credit  Corporation 
17  CFR  Part  1421  ] 

WAREHOUSE  STORED  RESEAL  LOAN 
PROGRAM  FOR  1973-74  STOR¬ 
AGE  PERIOD 

Storage  Period  for  Various  Crops  of 
Feed  Grains  and  Wheat 

CTross  Reference:  For  a  document 
pertaining  to  the  storage  period  for  vari- 
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ous  feed  grain  and  wheat  crops  under  the 
warehouse  stored  reseal  loan  program  for 
the  1973-74  storage  period,  see  F.R.  Doc. 
72-18879,  Agricultural  Stabilization  and 
Conservation  Service,  supra. 


[  7  CFR  Part  1464  1 

FIRE-CURED,  DARK  AIR-CURED,  AND 
VIRGINIA  SUN-CURED  TOBACCO 

Notice  of  Advance  Grade  Rates  for 
Price  Support  on  1972  Crop 

Correction 

In  F.R.  Doc.  72-17535  appearing  at 
page  21956  of  the  issue  for  iSiesday,  Oc¬ 
tober  17.  1972,  in  §  1464.17  1972  crop— 
Virginia  Fire-cured  tobacco.  Type  21 — 
advance  schedule,  the  first  figme  in  the 
left-hand  column,  now  reading  “A2F,’’ 
should  read  “AIF.” 


DEPARTMENT  OF  HEALTH, 
EDUCATION,  AND  WELFARE 

Food  and  Drug  Administration 
[  21  CFR  Part  121  1 
FOOD  ADDITIVES 

Proposed  Revocation  of  Use  of 
Morpholine 

An  order  published  in  the  Federal 
Register  of  June  30, 1962  (  27  F.R.  6232), 
provided  for  morpholine  to  be  added  to 
boiler  water  in  the  preparation  of  steam 
that  will  contact  food.  Subsequent  orders 
W'ere  published  (1)  in  the  Federal  Regis¬ 
ter  of  July  20,  1962  (28  F.R.  6878),  to 
provide  for  the  use  of  morpholine  and  its 
salts  of  fatty  acids  derived  from  animal 
or  vegetable  oils,  as  corrosion  inhibitors 
for  steel  or  tinplate  intended  for  food- 
contact  use  and  (2)  in  the  Federal 
Register  of  November  30,  1962  (28  F.R. 
11799) ,  to  provide  for  the  use  of  morpho¬ 
line  as  the  salt(s)  of  one  or  more  of  the 
fatty  acids  meeting  the  requirements  of 
§  121.1070,  as  a  component  of  protective 
coatings  applied  to  fruits  and  vegetables. 

Since  the  establishment  of  the  regula- 
tiwis  cited  above,  questions  have  been 
raised  about  the  safety  of  morpholine.  It 
hsis  been  shown  that  imder  acid  con¬ 
ditions,  it  is  possible  for  this  substance  at 
significant  levels  to  combine  with  nitrite, 
forming  nitrosomorpholine  that  may  be 
a  health  hazard.  In  view  of  this  infor¬ 
mation,  the  above  listed  uses  of  morpho¬ 
line  and  its  salts,  can  no  longer  be  re¬ 
garded  as  having  been  shown  to  be  safe 
as  required  by  section  409  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act. 

Therefore,  pursuant  to  provisions  of 
the  Federal  Food,  Drug,  and  Cosmetic  Act 
(secs.  409,  701(a),  72  Stat.  1785-1788,  as 
amended,  52  Stat.  1055;  21  U5.C.  348, 
371(a))  and  imder  authority  delegated 
to  him  (21  CFR  2.120) ,  the  C^ommlssioner 
of  Food  and  Drugs  propKises  to  amend 
Part  121,  as  follows; 


1.  In  S  121.1088  Boiler  water  additives 
by  deleting  the  item  “morpholine”  from 
the  substances  listed  in  paragraph  (d). 

2.  By  revoking  S  121.1105  Morpholine. 

3.  In  S  121.2551  Corrosion  inhibitors 
used  for  steel  or  tinplate  by  deleting  the 
item,  “morpholine  and  its  salts  of  fatty 
acids  derived  from  animal  or  vegetable 
oils”  from  the  “Lost  of  substances”  In 
paragraph  (bXl). 

Interested  persons  may,  within  60  days 
after  publication  hereof  in  the  Federal 
Register,  file  with  the  hearing  Clerk,  De¬ 
partment  of  Health,  Eklucation,  and  Wel¬ 
fare,  Room  6-88,  5600  Fishers  Lane, 
Rockville,  Md.  20852,  written  comments 
(preferably  in  quintuplicate)  regarding 
this  proposal.  Comments  may  be  accom¬ 
panied  by  a  memorandum  or  brief  in  sup¬ 
port  thereof.  Received  comments  may  be 
seen  in  the  above  oflBce  during  working 
hours,  Monday  through  Friday. 

Dated:  November  1,  1972, 

Sam  D.  Fine, 
Associate  Commissioner 
for  Compliance. 

|FR  Doc.72-18906  Plied  11-2-72:8:53  am] 


[  21  CFR  Part  121  1 
FOOD  ADDITIVES 

Use  of  Sodium  Nitrite,  Sodium  Nitrate, 

Potassium  Nitrite,  and  Potassium 

Nitrate 

Recent  information  indicates  that 
under  some  conditions  nitrites  may  re¬ 
act  with  secondary  and  tertiary  amines, 
which  occur  naturally  in  many  foods,  to 
form  nitrosamines  in  food  and  perhaps 
that  nitrites  may  also  react  with  such 
amines  in  man’s  gastrointestinal  tract  to 
form  nitrosamines.  Certain  nitrosamines 
have  been  found  to  be  carcinogenic  in 
test  animals,  and  are,  therefore,  po¬ 
tentially  hazardous  to  human  health. 

Nitrite  is  normally  present  in  human 
saliva.  Nitrates  occur  naturally  in  many 
foods,  including  vegetables,  meat,  poul¬ 
try,  fish,  and  water  and  may  be  reduced 
to  nitrite  by  harmless  microorganisms 
present  in  such  food  and  the  human  in¬ 
testinal  tract. 

Nitrites  and  nitrates  have  long  been 
used  in  the  curing  of  meat  and  poultry, 
such  use  predating  the  Food  Additives 
Amendment  of  1958.  Nitrites  prevent  red 
meat  from  turning  brown  and  are  re¬ 
sponsible  for  the  familiar  red  color  of 
cured  meats.  The  unique  organoleptic 
qualities  of  cured  meats  are  often  the 
result  of  the  use  of  nitrites.  At  the  present 
time  the  use  of  nitrites  and  nitrates  (in¬ 
sofar  as  nitrates  are  converted  to  ni¬ 
trites)  is  essential  in  the  production  of 
certain  staple  foods  in  maintaining  the 
characteristics  of  color,  taste,  and  tex¬ 
ture  which  the  consumer  through  long 
exposure  has  come  to  associate  with  and 
demand  of  such  foods.  For  example,  with¬ 
out  nitrite  bacon  Is  salt  pork,  frankfurt¬ 
ers  are  bratwurst  and  ham  is  salty  roast 
pork. 

The  appreciation  of  the  critical  im¬ 
portance  of  nitrites  In  retarding  growth 


and  toxin  devel(H>ment  of  Clostridium 
botulinum  has  grown  over  the  last  40 
years.  C.  botulinum  is  a  microorganism 
that  is  ordinarily  quite  harmless  and 
which  is  naturally  present  in  the  soil,  in 
the  sea,  and  in  the  fo<xl  supply.  C.  botu¬ 
linum  becomes  a  source  of  concern  only 
when  it  grows  in  food  because  it  then 
produces  a  toxin  which,  when  Ingested, 
causes  botulism,  an  acute  food  poisoning 
marked  by  a  high  mortality  rate.  Nitrites 
are  essential  to  Inhibit  the  grrowth  of 
C.  botulinum  in  canned  ham,  bacon,  and 
in  some  processed  meat,  poultry,  and  fish 
products. 

There  have  been  no  outbreaks  of  botu¬ 
lism  attributable  to  commercially  pre¬ 
pared  foods  which  have  been  treated  with 
nitrites  or  nitrates.  On  the  other  hand, 
there  have  been  a  number  of  fatalities 
due  to  botulism  associated  with  con¬ 
sumption  of  commercially  prepared  foods 
prior  to  use  of  nitrite  as  a  preservative. 
There  is  need,  therefore,  to  consider  with 
extreme  care  any  changes  in  regulations 
governing  the  use  of  these  substances. 
From  a  public  health  standpoint,  the 
choice  to  be  made  is  between  the  risk 
of  the  possibility  of  a  chronic  illness 
(cancer)  and  a  very  real  and  more  im¬ 
mediate  hazard  (botulism) . 

Regulations  promulgated  by  the  Food 
and  Drug  Administration  permit  the  use 
of  nitrites  and  nitrates  in  certain  foods 
as  follows : 

An  order  published  in  the  Federal 
Register  of  September  23,  1961  (26  F.R. 

8972) ,  permitt^  sodium  nitrite  to  be 
used  as  a  preservative  and  color  fixative 
in  canned  pet  food  containing  meat  or 
fish  (21  CFR  121.223). 

An  order  published  in  the  Federal 
Register  of  September  23,  1961  (26  F.R. 

8973) ,  permitted  sodium  nitrate  and 
sodium  nitrite,  respectively,  to  be  used  as 
preservatives  and  color  fixatives  in 
smoked  cured  salmon.  The  regulations 
were  amended  by  orders  published  in 
the  Federal  Register  of  (1)  March  3, 
1962  (27  F.R.  2090),  to  permit  the  ad¬ 
ditives  to  be  used  in  meat-curing  prepa¬ 
rations  for  the  home  curing  of  meat  and 
meat  products,  (2)  July  31,  1963  (28  F.R. 
7776) ,  to  permit  the  use  of  the  additives 
in  smoked  cured  shad,  and  (3)  November 
5,  1964  (29  F.R.  14985),  to  permit  the  use 
of  the  additives  in  smoked  cured  sable- 
fish.  The  order  published  in  the  Federal 
Register  of  September  23,  1961  (26  F.R. 
8973) ,  also  permitted  sodium  nitrite  to  be 
used  as  a  color  fixative  in  smoked  cured 
tuna  fish  products  (21  CFR  121.1063, 
121.1064). 

An  order  published  in  the  Federal 
Register  of  July  26,  1963  (28  F.R.  7594) , 
permitted  potassium  nitrate  to  be  used 
as  a  curing  agent  in  the  processing  of 
cod  roe  (21  CFR  121.1132) . 

An  order  published  in  the  Federal 
Register  of  August  26,  1969  (34  F.R. 
13659),  permitted  sodium  nitrite  to  be 
used  in  combination  with  salt  (NaCl)  to 
aid  in  inhibiting  the  outgrowth  and  toxin 
formation  from  Clostridium  botulinum 
type  E  in  the  processing  of  smoked  chub 
in  accordance  with  prescribed  conditions 
of  manufacturing  and  storage  of  the 
finished  product.  Hie  regulation  was 
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amended  by  an  order  published  In  the 
FiDEHAL  Register  of  March  25.  1970  (35 
F.R.  5034),  to  revise  the  cooling  param- 
meters  after  cooking  (21  CPR  121.1230). 

Nitrite  and  nitrate  also  have  prior 
sanction  for  use  as  curing  agents  In  meat 
and  meat  and  poultry  products.  These 
uses  were  first  sanctioned  under  the  Meat 
Inspection  Act  of  1907  and  the  Federal 
Food  and  Drug  Act  of  1906  and  are  cur¬ 
rently  recognized  under  regulations  of 
the  U.S.  Department  of  Agriculture  (9 
CFR  318.7,  381.147). 

The  Commissioner  of  Food  and  Drugs 
concludes  that,  in  view  of  the  possible 
health  hazard  of  nitrosamines,  the  use  of 
nitrites  and  nitrates  in  food  should  be 
limited  to  <mly  those  uses  wliich  are  es-' 
sential  in  inhibiting  the  growth  of  C. 
botulinum  and  for  obtaining  the  essen¬ 
tial  characteristics  of  cured  meats  at  this 
time.  Thus  he  proposes  to  amend  the 
Food  Additive  Regulations  to  delete  the 
following  non-essential  uses: 

1.  Sodium  nitrite  in  canned  pet  food 
containing  meat  or  fish.  These  products 
are  fully  retorted  and  require  no  fur¬ 
ther  preservation. 

2.  Sodium  nitrate  in  smoked  cured 
sableflsh,  salmon,  and  shad.  Sodium  ni¬ 
trite  (together  with  the  use  of  salt,  cook¬ 
ing,  and  refrigeration)  is  sufficient  to 
control  C.  botulinum,  and  there  is  no 
need  for  the  sodium  nitrate  as  well.  Al¬ 
though  the  available  information  indi¬ 
cates  that  there  is  no  need  for  the  use  of 
sodium  nitrate  in  smoked  cured  salmon. 
Nova  Scotia  salmon  which  is  lightly 
salted  (NaCl)  may  be  a  possible  excep¬ 
tion  and  the  Food  and  Drug  Administra¬ 
tion  will  give  careful  consideration  to  any 
data  or  other  information  regarding  such 
use  that  interested  persons  may  aish  to 
submit  to  the  Hearing  Clerk. 

3.  Sodium  nitrite  in  smoked  tuna  fish 
products.  The  only  function  of  the  addi¬ 
tive  is  to  fix  the  color  of  the  fish. 

4.  Potassium  nitrate  in  cod  roe.  The 
additive  is  used  as  a  curing  agent.  There 
are  no  data  indicating  its  usefulness  in 
inhibiting  C.  botulinum.  It  appears  that 
this  Inhibiticm  is  accomplished  by  the  use 
of  a  high  percentage  of  sodium  chloride 
in  the  cure. 

In  the  Federal  Register  of  August  12. 
1972  (37  F.R.  1640),  the  Commissioner 
proposed  to  expand  Subpart  E  under  Part 
121,  within  which  would  be  established 
regulations  governing  all  prior  sanc¬ 
tioned  direct  and  indirect  food  ingredi¬ 
ents  known  to  the  Commissioner.  As  set 
forth  below,  the  Commissioner  proposes 
that  two  new  sections,  §  121.2007  So¬ 
dium  or  potassium  nitrite  and  §  121.2008 
Sodium  or  potassium  nitrate  be  added  to 
Subpart  E  of  Part  121  as  proposed  at  37 
P.R.  1640.  The  limitations  proposed  are 
the  prior  sanctions  known  to  the  Com¬ 
missioner.  Documented  evidence  of  addi¬ 
tional  or  different  prior  sanctions  for 
these  ingredients  may  be  submitted  in 
comments. 

Therefore,  pursuant  to  provisions  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sec.  409,  701,  72  Stat.  1785-1788.  as 
amended.  52  Stat.  1055;  21  U.S.C.  348, 
371)  and  under  authority  delegated  to 


him  (21  CFR  2.120),  the  Commissioner 
proposes  to  amend  Part  121  as  follows: 

§  121.223  [Revokedl 

1.  By  revoking  S  121.223  Sodium 
nitrite. 

§  121.1063  [  mended] 

2.  Paragraph  (a)  of  §  121.1063  So¬ 
dium  nitrate  is  amended  by  deleting  sub- 
paragraph  (1).  relating  to  the  use  of  so¬ 
dium  nitrate  in  smoked  cured  sableflsh, 
salmon,  and  shad,  and  by  deleting  the 
words  “and  color  fixative”  from  sub- 
paragraph  (2). 

§  121.1061  [Amended] 

3.  Paragraph  (a)  of  §  121.1064  Sodium 
nitrite  is  amended  by  deleting  subpara¬ 
graph  (1),  relating  to  the  use  of  sodium 
nitrite  in  smoked  tuna  fish  products,  and 
by  deleting  the  references  that  relate  to 
the  use  of  sodium  nitrate  in  smoked 
cured  sableflsh,  salmon,  and  shad  in  sub- 
paragraph  (2) ,  and  by  deleting  the  words 
"and  color  fixative”  from  subparagraphs 
(2)  and  (3). 

§121.1132  [Revoked] 

4.  By  revoking  §  121.1132  Potassium 
nitrate. 

5.  By  adding  5§  121.2007  and  121.2008 
to  Subpart  E  as  follows: 

§  121.2007  Sodium  or  potassium  nitrile. 

Sodium  and  potassium  nitrite  are  sub¬ 
ject  to  prior  sanctions  for  use  as  curing 
agents,  with  or  without  sodium  or  potas¬ 
sium  nitrate,  in  meat  and  meat  products 
and  In  poultry  products  in  the  following 
amounts:  2  pounds  to  100  gallons  of 
pickle  at  10  percent  pump  level;  1  ounce 
to  100  poimds  of  meat  (dry  cure)  or 
poultry  product  (dry  cure) ;  V4  oimce  to 
100  pounds  of  chopped  meat  and/or 
chopped  meat  by  product  or  chopped 
poultry  meat.  Sodium  and  potassium 
nitrite  used  in  food  shall  comply  with  the 
specifications  contained  In  the  Food 
Chemicals  Codex.  The  use  of  nitrites, 
nitrates,  or  any  combination  thereof 
shall  not  result  In  more  than  200  parts 
per  million  of  nitrite  in  the  finished 
product. 

§  121.2008  Sodium  or  polavniuiii  iiilratr. 

Sodium  and  potassium  nitrate  are  sub¬ 
ject  to  prior  sanctions  for  use  as  sources 
of  nitrite  In  the  production  of  cured  meat 
and  meat  products  and  cured  poultry 
products  In  the  following  amounts:  7 
pounds  to  100  gallons  of  pickle;  3*2 
ounces  to  100  pounds  of  meat  (dry  cure) 
or  poultry  product  (dry  cure) ;  2% 
ounces  to  100  poimds  of  chopped  meat  or 
chopped  poultry  meat.  Sodium  and  po¬ 
tassium  nitrate  used  in  food  shall  com¬ 
ply  with  the  specifications  contained  in 
the  Food  Chemicals  Codex.  The  use  of 
nitrites,  or  nitrates,  or  any  combination 
thereof  shall  not  result  in  more  than  200 
parts  per  million  of  nitrite  in  the  fin¬ 
ished  product. 

Interested  persons  ma>’,  within  60  days 
after  publication  hereof  in  the  Federal 
Register,  file  with  the  Hearing  Clerk, 
Department  of  Health,  Education,  and 
Welfare.  Room  6-88,  5600  Fishers  Lane, 
Rockville,  MD  20852,  written  comments 


(preferably  in  quintuplicate)  regarding 
this  proposal.  Comments  may  be  accom¬ 
panied  by  a  memorandum  or  brief  in  sup¬ 
port  thereof.  Received  comments  may  be 
seen  in  the  above  office  during  working 
hours,  Monday  through  Friday. 

Dated:  November  1, 1972. 

Sam  D.  Fine, 
Associate  Commissioner 
for  Compliance. 

[FR  Doc.72-18305  Piled  ll-2-72;8:53  am] 

DEPARTMENT  OF 
TRANSPORTATION 

Coast  Guard 
[  46  CFR  Part  12  1 

[COD  72-204P] 

CERTIFICATION  OF  SEAMEN 

Proposed  Firefighter  Endorsement 

The  Coast  Guard  Is  considering 
amending  its  rules  for  the  certification 
of  seaman  to  add  a  “firefighter”  endorse¬ 
ment. 

Interested  persons  are  invited  to  sub¬ 
mit  written  comments,  suggestions,  or 
objections  regarding  the  proposed  rule 
to  the  U.S.  Coast  Guard  (GCMC),  400 
Seventh  Street  SW.,  Washingrton.  DC 
20590.  The  comments  should  refer  to 
this  notice  number  CGD  72-204P  and 
should  give  the  reasons  upon  which  any 
recommended  changes  are  based,  any 
specific  wording  recommended,  and  the 
name,  address,  and  organization,  if  any. 
of  the  commenter. 

All  written  comments  received  on  or 
before  December  8,  1972,  will  be  con¬ 
sidered  before  final  action  Is  taken  on 
this  proposal.  The  proposed  rule  may  be 
changed  in  the  light  of  comments  re¬ 
ceived. 

Copies  of  all  written  comments  re¬ 
ceived  will  be  available  for  examination 
in  Room  8234,  Department  of  Transpor¬ 
tation,  Nassif  Building,  400  Seventh 
Street  SW..  Washington.  DC  both  be¬ 
fore  and  after  the  closing  date  for  receipt 
of  written  comments. 

The  endorsement  as  “firefighter”  is 
being  proposed  to  recognize  those  sea¬ 
men  who  have  attended  a  formal  train¬ 
ing  course  and  to  identify  those  seamen 
who  have  had  special  training  in 
firefighting  techniques.  This  proposal 
conforms  to  the  Intergovernmental 
Maritime  Consultative  Organization 
resolution  (A.  124  (V))  dated  October  25. 
1967,  which  recommends  that  each  mem¬ 
ber  State  should  aim  at  training  all  its 
seafarers  in  fire  prevention  and  firefight¬ 
ing  to  an  extent  appnHJriate  to  their 
function  on  board  ship. 

Following  a  disaster  in  the  Adriatic 
Sea,  the  Greek  Government  has  an¬ 
nounced  that  after  April  15.  1972,  no 
Greek  seaman  will  be  allowed  to  embark 
in  any  ship  fiying  the  Greek  flag  unless 
he  has  taken  a  special  course  in  firefight¬ 
ing.  Although  at  the  present  time  the 
United  States  does  not  Intend  to  require 
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all  U.S.  seamen  to  take  a  special  fire¬ 
fighting  course,  it  is  known  that  many 
seamen  have  not  had  basic  firefighting 
training.  Those  seamen  who  have  not 
had  basic  firefighting  training  may  not 
know  the  capabilities  of  firefighting 
equipment  found  on  board  ship  or  how 
to  use  it  effectively  in  that  many  ship¬ 
board  drills  do  not  teach  all  the  details. 
With  the  advent  of  reduced  manning 
requirements  due  to  technological  ad¬ 
vances,  it  is  incumbent  that  the  remain¬ 
ing  personnel  be  more  highly  trained. 
By  giving  Coast  Guard  recognition  with 
the  endorsement  as  “firefighter.”  an  in¬ 
terest  in  firefighting  training  should  be 
stimulated  which  will  serve  to  imple¬ 
ment  the  recommendation  of  the  Inter¬ 
governmental  Maritime  Consultative 
Organization. 

The  U.S.  Maritime  Administration  is 
the  agency  of  the  Federal  Government 
charged  aith  the  training  of  seamen  and 
that  agency  presently  has  ongoing  fire¬ 
fighting  training  courses  given  at  the 
U.S.  Navy  facilities  at  Bayonne,  N.J., 
and  Treasure  Island.  Calif.  If  the  regu¬ 
lation  proposed  in  this  docmnent  is 
adopted,  the  Maritime  Administration 
has  informed  the  Coast  Guard  that  con¬ 
sideration  will  be  given  to  expanding  the 
firefighting  training  by  offering  courses 
at  a  port  on  the  coast  of  the  Gulf  of 
Mexico  and  the  Great  Lakes. 

In  consideration  of  the  foregoing,  it  is 
proposed  to  amend  Part  12  of  Title  46, 
Code  of  Federal  Regulations  by  adding 
a  new  §  12.25-40  to  follow  §  12.25-35  to 
read  as  follows: 

§  12.23—40  Firefighter. 

A  holder  of  a  Merchant  Mariner’s 
document  who  completes  a  training 
course  after  January  1,  1971,  in  ship¬ 
board  firefighting  techniques  accepted 
by  the  U.S.  Maritime  Administration 
and  presents  an  authorized  certificate  of 
completion  of  the  course  to  the  Coast 
Guard,  may  have  the  endorsement  “fire¬ 
fighter”  plsujed  on  that  document. 

This  amendment  is  proposed  imder  the 
authority  of  46  U.S.C.  375,  416,  672;  49 
U.S.C.  1655(b)(1)  :  49  CFR  1.46(b). 

Dated:  October  27,  1972. 

G.  H.  Read, 

Captain,  U.S.  Coast  Guard,  Act¬ 
ing  Chief,  Office  of  Merchant 
Marine  Safety. 

IPR  Doc.72-18842  Filed  ll-2-72;8:45  am] 


Federal  Aviation  Administration 
[  14  CFR  Part  71  1 

[  Airspace  Docket  No.  72-NW-09  ] 

TRANSITION  AREA 
Proposed  Alteration 

The  Federal  Aviation  Administration 
Is  considering  an  amendment  to  Part  71 
of  the  Federal  Aviation  Regulations  that 
would  alter  the  description  of  the  Red¬ 
mond,  Oreg.  transition  area. 

Interested  persons  may  participate  in 
the  proposed  rule  making  by  submitting 
such  written  data,  views,  or  arguments 


as  they  may  desire.  Communications 
should  be  submitted  in  triplicate  to  the 
Chief,  Operations,  Procedures  and  Air¬ 
space  Branch,  Northwest  Region,  Fed¬ 
eral  Aviation  Administration,  FAA 
Building,  Boeing  Field.  Seattle,  Wash. 
98108.  All  commimications  received 
within  30  days  after  publication  of  this 
notice  in  the  Federal  Register  will  be 
considered  before  action  is  taken  on  the 
proposed  amendment.  No  public  hearing 
is  contemplated  at  this  time,  but  ar¬ 
rangements  for  informal  conferences 
with  Federal  Aviation  Administration 
officials  qjiay  be  made  by  contacting  the 
Regional  Air  Traffic  Division  Chief.  Any 
data,  views,  or  arguments  presented  dur¬ 
ing  such  conferences  must  also  be  sub¬ 
mitted  in  writing  in  accordance  with  this 
notice  in  order  to  become  part  of  the 
record  for  consideration.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received. 

A  public  docket  will  be  available  for 
examination  by  interested  persons  in  the 
office  of  the  Regional  Counsel,  North¬ 
west  Region,  Federal  Aviation  Adminis¬ 
tration,  FAA  Building,  Boeing  Field, 
Seattle,  Wash.  98108. 

The  alteration  to  the  transition  area 
would  provide  controlled  airspace  for  the 
propos^  VORTJME  Runway  34R  ap¬ 
proach  to  the  City-County  Airport, 
Madras,  Oreg. 

In  consideration  of  the  foregoing,  the 
FAA  proposes  the  following  airspace 
action: 

In  §  71.181  (37  FR  2143)  the  descrip¬ 
tion  of  the  Redmond,  Oreg.  transition 
area  is  amended  as  follows: 

In  line  3,  after,  “•  •  •  5  miles  south 
of  the  VORTAC,”  insert,  “within  4  miles 
each  side  of  the  Redmond  VORTAC  014* 
radial,  extending  from  15  miles  north  of 
the  VORTAC  to  35  miles  north.”  In  addi¬ 
tion.  amend  by  adding  to  the  end  of  the 
description.  “•  •  •  and  that  airspace 
north  of  Redmond  VORTAC  boimded  on 
the  west  by  the  east  side  of  V25,  and  on 
the  north  by  an  arc  of  a  32  mile  radius 
arc  centered  on  the  Redmond  VORTAC, 
and  on  the  northeast  by  the  northwest 
edge  of  V536.” 

This  amendment  is  proposed  imder 
the  authority  of  section  307(a)  of  the 
Federal  Aviation  Act  of  1958,  as  amended 
(49  U.S.C.  1348(a)),  and  of  section  6(c) 
of  the  Department  of  Transportation  Act 
(49  U.S.C.  1655(c)), 

Issued  in  Seattle,  Wash.,  on  Octo¬ 
ber  24.  1972. 

C.  B.  Walk,  Jr., 
Director,  Northwest  Region. 

(FR  Doc.72-18797  Filed  ll-2-72;8:46  am) 


[  14  CFR  Part  91  1 

(Docket  No.  12326,  Notice  72-28) 

LARGE  AND  TURBINE-POWERED 
MULTIENGINE  AIRPLANES 

Charge  for  Certain  Operations 

Correction 

In  F.R.  Doc.  72-18276,  appearing  at 
page  22798,  in  the  issue  of  Wednesday, 
October  25,  1972,  after  the  sixth  line  of 


the  fourth  paragraph,  insert,  “there  Is  a 
lack  of  clarity  in  the  rule  with  respect 
to  what  was  intended  to  be  in-”. 

[  14  CFR  Part  105  1 

(Docket  No.  12336;  Notice  72-29) 

PARACHUTE  JUMPING 

Proposed  Authorization 

The  Federal  Aviation  Administration 
is  considering  an  amendment  to  Part  105 
that  would  require  any  pierson  conduct¬ 
ing  an  intentional  parachute  Jump  in  any 
controlled  airspace  to  obtain  an  authori¬ 
zation  from  ATC  and  give  prior  notice  to 
ATC  before  making  that  jump.  In  addi¬ 
tion,  the  time  during  which  lights  are  re¬ 
quired  for  a  parachute  Jump  would  be 
changed  to  conform  with  the  time  speci¬ 
fied  in  §  91.73  of  the  flight  rules.  Other 
changes,  nonsubstantive  in  nature,  would 
be  made  as  more  fully  described  herein. 

Interested  persons  are  Invited  to  par¬ 
ticipate  in  the  making  of  the  proposed 
rule  by  submitting  such  written  data, 
views,  or  arguments  as  they  may  desire. 
Communications  should  Identify  the  reg¬ 
ulatory  docket  or  notice  number  and  be 
submitted  in  duplicate  to:  Federal  Avia¬ 
tion  Administration,  Office  of  the  General 
Counsel,  Attention:  Rules  Docket,  GC- 
24,  800  Independence  Avenue  SW.,  Wash¬ 
ington,  DC  20591.  All  communications  re¬ 
ceived  on  or  before  March  5.  1973,  will 
be  considered  by  the  Administrator  be¬ 
fore  taking  action  on  the  proposed  rule. 
The  proposals  contained  in  this  notice 
may  be  changed  in  the  light  of  comments 
received.  All  comments  submitted  will  be 
available,  boUi  before  and  after  the  clos¬ 
ing  date  for  comments,  in  the  Rules 
Docket  for  examination  by  interested 
persons. 

As  defined  in  §  105.1,  “a  parachute 
Jump”  means  the  descent  of  a  person  to 
the  surface  from  an  aircraft  in  flight, 
when  he  intends  to  use,  or  uses,  a  para¬ 
chute  during  all  or  part  of  that  descent. 
In  the  case  of  sport  parachuting  or  other 
parachute  Jumping  operations  that  do 
not  involve  an  inflight  emergency.  Part 
105  requires  the  individual  parachute 
Jumper  (or  parachute  Jumping  organiza¬ 
tion  that  represents  a  group  of  Jumpers) 
to  comply  with  the  requirements  of  that 
part.  These  requirements  include  an  au¬ 
thorization  for  the  Jump  and  a  notice  of 
the  Jump,  depending  upon  the  type  of 
airspace  or  area  to  be  used.  For  example, 
§§  105.15,  105.19,  and  105.21  now  require 
an  FAA  authorization  for  a  parachute 
Jump  conducted  over  or  into  certain  con¬ 
gest^  areas  or  open  air  assemblies  of 
Piersons,  control  zones  with  functioning 
control  towers  operated  by  the  United 
States,  or  positive  control  areas.  For  the 
use  of  “other  airspace,”  §  105.23  requires 
a  notice  to  be  given  to  ATC  at  least  1 
hour  before  the  Jump  is  conducted.  This 
notice  may  be  given  for  a  single  Jump  or 
a  “series  of  Jump®”  to  be  made  over  a 
spiecified  pieriod  of  time  not  to  exceed  12 
months. 

The  proposed  §  105.19  would  require  an 
FAA  authorization  for  the  use  of  the  air- 
spiace  for  a  parachute  Jumping  opieration 
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(single  or  series)  conducted  in  any  con¬ 
trolled  airspace.  It  would  no  longer  be 
limited  in  its  application  to  those  para¬ 
chute  Jumping  operations  conducted  In 
airspace  designated  as  a  control  zone  or 
a  positive  control  area.  This  extension  of 
the  requirement  of  an  authorization  for 
the  use  of  all  controlled  airspace  is  con¬ 
sidered  necessary  in  order  for  the  PAA 
to  properly  provide  for  the  safe  and  effi¬ 
cient  utilization  of  that  airspace  by  both 
the  Jumpers  and  aircraft.  Accordingly, 
since  §  105.21  would  no  longer  be  appro¬ 
priate  it  would  be  deleted  under  this 
proposal. 

In  order  to  apply  the  foregoing  re¬ 
quirement  for  an  airspace  authorization 
with  a  minimum  burden  upon  the  para¬ 
chute  Jumpers  and  the  pilots  of  the  air¬ 
craft  used  for  those  jumps,  it  is  also 
proposed  that  an  authorization  for  the 
use  of  the  airspace  may  be  issued  for  a 
single  Jump  or  a  series  of  Jumps  con¬ 
ducted  over  a  period  not  to  exceed  12 
months.  In  addition,  an  individual,  or  a 
parachute  Jiunping  organization  repre¬ 
senting  a  group  of  Jumpers  would  be 
allowed  to  make  application  for  and  be 
eligible  to  receive  the  FAA  authoriza¬ 
tion.  We  believe  these  changes  would 
provide  the  assurance  for  the  use  of  a 
particular  segment  of  the  airspace  that 
is  needed  for  those  clubs  that  wish  to 
enter  into  long  term  agreements  for  the 
lease  or  purchase  of  real  estate  and  fa¬ 
cilities  for  their  Jumping  activities. 

Proposed  S  105.19(b)  would  provide 
that  an  application  for  an  authorization 
must  be  made  in  writing  and  submitted 
to  the  FAA  not  less  than  15  days  before 
the  parachute  Jumping  operation  begins. 
Although  it  would  be  desirable  for  the 
application  to  be  submitted  to  the  ATC 
facility  exercising  control  over  the  air¬ 
space  in  which  the  jumping  operation  is 
to  be  conducted,  the  rule  permits  the 
application  to  be  submitted  to  any  FAA 
facility  or  office  which  would  then  for¬ 
ward  the  application  to  the  ATC  facility. 
This  will  relieve  the  jumper  or  the  Jump¬ 
ing  organization  from  the  necessity  of 
determining  the  appropriate  ATC  fa¬ 
cility  for  the  particular  jumping  opera¬ 
tion.  The  proposed  requirement  for  filing 
the  application  at  least  15  days  before 
the  Jumping  operation  is  conducted  is 
the  time  that  the  FAA  considers  is  rea¬ 
sonably  necessary  to  effect  coordination 
between  the  appropriate  ATC  facility 
and  the  individual  or  organization  con¬ 
ducting  the  parachute  jumping  opera¬ 
tion.  In  appropriate  cases  it  will  also 
permit  time  for  the  selection  of  an  alter¬ 
nate  airspace  site,  if  the  one  selected  by 
the  applicant  cannot  be  authorized  by 
ATC.  In  addition,  the  15-day  period 
would  permit  the  FAA  to  disseminate 
appropriate  safety  information  concern¬ 
ing  the  Jump  by  means  of  Notices  to 
Airmen.  In  the  case  of  an  authorization 
covering  an  extended  period  of  time,  in¬ 
formation  would  also  be  published  in  the 
Airman’s  Information  Manual  and  dis¬ 
tributed  for  publication  in  aeronautical 
charts. 

Unless  otherwise  authorized  by  ATC, 
the  individual  or  organization  to  whom 
an  authorization  is  issued  to  use  an  area 


in  controlled  airspace  for  a  parachute 
Jump  would  also  be  required  to  give 
notice  to  ATC  at  least  1  hour  before  the 
Jump  is  to  be  made.  If  the  authorization 
is  for  the  use  of  controlled  airspace  for 
a  series  of  Jumps,  or  for  an  extended 
period  of  time,  notice  would  be  required 
to  be  given  in  accordance  with  the  provi¬ 
sions  of  the  authorization. 

The  proposed  amendment  to  §  105.33 
merely  changes  the  term  “night”  to  “the 
period  between  sunset  and  sunrise.”  This 
change  would  bring  the  lighting  require¬ 
ments  for  parachute  Jumping  in  con¬ 
formity  with  the  aircraft  lighting  re¬ 
quirements  of  §  91.73.  The  amendment 
would  also  take  into  account  the  special 
visibility  conditions  in  the  State  of 
Alaska. 

In  the  event  that  the  amendments 
proposed  herein  are  adopted,  the  title 
and  the  provisions  of  S  105.23  would  also 
be  amended  so  that  tiae  notice  to  ATC 
required  by  that  section  woxild  only  be 
applicable  to  parachute  Jumping  opera¬ 
tions  conduct^  in  uncontrolled  airspace. 
This  nonsubstantive  amendment  would 
clarify  the  applicability  of  that  section. 

The  amendment  to  the  information 
requirements  of  §  105.25  is  also  nonsub- 
stwitlve.  The  introductory  paragraph 
would  be  amended  to  include  the  name 
of  the  individual,  club  or  other  organiza¬ 
tion  requesting  an  authoiization  for  the 
use  of  controlled  airspace,  or  submitting 
a  notice  for  the  use  of  imcontrolled  air¬ 
space.  For  convenient  reference  the  pro¬ 
visions  of  present  paragraph  (b)  requir¬ 
ing  a  notice  of  the  cancellation  or  post¬ 
ponement  of  a  parachute  Jump  have 
been  incorporated  in  proposed  105.19 
and  105.23. 

The  proposed  paragraph  (b)  of 
§  105.25  would  require  the  applicant  for 
an  authorization  to  make  a  Jump  in  con¬ 
trolled  airspace  to  inform  ATC  if  that 
Jump  is  to  be  made  over  or  onto  an  air¬ 
port.  If  the  Jump  is  to  be  made  in  or  into 
a  congested  area  or  open  air  assembly  of 
persons  that  information  must  be  given 
regardless  of  whether  the  Jiimp  is  made 
in  controlled  or  imcontrolled  airspace. 

Paragraph  (b)  of  §  105.15  would  be 
amended  to  avoid  the  necessity  of  mak¬ 
ing  application  to  both  an  FAA  District 
Office  and  an  FAA  air  traffic  control  fa¬ 
cility  when  the  Jump  is  to  be  conducted 
over  a  congested  area  or  open  air  as¬ 
sembly  of  persons  and  within  controlled 
airspace.  As  proposed,  a  single  applica¬ 
tion  for  that  Jump  may  be  made  to  the 
nearest  FAA  office. 

It  is  to  be  noted  tliat  for  a  parachute 
Jump  over  or  onto  an  airport,  prior  ap¬ 
proval  of  the  airport  management  would 
still  be  required  regardless  of  whether  the 
airport  is  located  within  controlled  or 
imcontrolled  airspace. 

In  consideration  of  the  foregoing,  it  is 
proposed  to  amend  Part  105  of  the  Fed¬ 
eral  Aviation  Regulations  as  follows: 

1.  By  amending  §  105.15(b)  to  read  as 
follows: 

§  105.15  Jumpfl  over  or  into  roiigested 
areas  or  open  air  assembly  of  persons. 
•  •  •  •  • 

(b)  Unless  otherwise  authorized  by 
A'TC,  an  application  for  a  certificate  of 


authorization  required  under  the  provi¬ 
sions  of  paragraph  (a)  of  this  section  is 
submitted  to  the  nearest  FAA  office.  It 
must  be  submitted  in  writing  at  least  15 
days  before  the  initial  use  of  the  airspace 
in  which  the  parachute  Jump  is  to  be 
made  and  include  the  information  speci¬ 
fied  in  S  105.25. 

«  •  •  •  • 

2.  By  revising  §  105.19  to  read  as 
follows: 

§  105.19  Jumps  in  or  inlo  conlrullcd 
airspace. 

(a)  No  person  may  make  a  parachute 
Jump,  and  no  pilot  in  command  of  an  air¬ 
craft  may  allow  a  parachute  Jump  to  be 
made  from  that  aircraft,  in  or  into  con¬ 
trolled  airspace,  without  or  in  violation 
of  an  authorization  issued  under  this 
section  for  the  airspace  used  for  that 
jump. 

(b)  Unless  otherwise  authorized  by 
ATC,  an  application  for  an  authorization 
for  the  use  of  controlled  airspace  for  the 
purpose  of  conducting  a  single  parachute 
jump,  or  a  series  of  parachute  jumps,  is 
submitted  to  the  FAA  air  traffic  control 
facility  exercising  control  over  the  air¬ 
space  in  which  the  parachute  jumping  is 
to  be  conducted,  or  to  any  other  FAA  of¬ 
fice.  It  must  be  submitted  in  writing  at 
least  15  days  before  the  initial  use  of  the 
airspace  in  which  the  parachute  jump  is 
to  be  made  and  include  the  infonnation 
specified  in  §  105.25. 

(c)  Unless  otherwise  authorized  by 
ATC,  no  person  may  make  a  parachute 
jump,  and  no  pilot  in  command  of  an 
aircraft  may  allow  a  parachute  jump 
to  be  made  from  that  aircraft,  under 
an  authorization  issued  imder  this  sec¬ 
tion,  unless  the  ATC  facility  that  issued 
the  authorization  is  notified  of  the  jump 
by  telephone  or  radio  at  least  1  hour 
before  the  parachute  Jump  is  made  but 
not  more  than  24  hours  before  the  jump 
is  completed.  If  the  authorization  is  for 
a  series  of  parachute  Jumps  or  for  an  ex¬ 
tended  period  of  time,  the  notice  shall  be 
given  as  specified  in  that  authorization. 

(d)  Unless  otherwise  authorized  by 
ATC,  each  applicant  for,  or  holder  of,  an 
authorization  issued  under  this  section, 
shall  promptly  notify  the  FAA  air  traffic 
control  facility  that  issued  the  authoriza¬ 
tion  when  the  parachute  Jump  or  series 
of  parachute  jumps  requested  or  author¬ 
ized  is  cancel^  postponed,  or  completed. 

(e)  An  authorization  issued  under  this 
section  is  valid  for  the  period  specified 
in  that  authorization,  unless  it  is  sooner 
canceled  by  the  holder,  or  suspended  or 
revoked  by  the  Administrator. 

(f)  Each  holder  of  a  certificate  of  au¬ 
thorization  issued  under  this  section 
shall  present  that  certificate  for  inspec¬ 
tion  upon  request  of  the  Administrator, 
or  any  Federal,  State,  or  local  official. 

§  105.21  [Deleted] 

3.  By  deleting  §  105.21. 

4.  By  amending  §  105.23  to  read  as 
follows : 

§  105.23  Jumps  in  or  inlo  ii  neon  I  rolled 
airs  pare. 

(a)  No  person  may  make  a  parachute 
jump,  and  no  pilot  in  command  may  al¬ 
low  a  parachute  Jump  to  be  made  from 
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that  aircraft,  in  or  into  uncontrolled  air¬ 
space,  unless  the  FAA  Air  TrafiBc  Control 
facility  or  FAA  Flight  Service  Station 
nearest  to  the  place  where  the  jump  is  to 
be  made  has  been  notified  of  that  jmnp 
in  accordance  with  the  provisions  of 
paragraph  <b)  of  this  section. 

(b>  The  notice  required  by  paragraph 
« a  >  of  this  section  must  be  given  by  tele¬ 
phone  or  in  writing  at  least  1  hour  be¬ 
fore  the  jump  is  made,  but  not  more  than 
24  hours  before  the  jump  is  completed, 
and  contain  the  information  specified 
in  §  105.25. 

<c)  Each  person  who  submitted  a 
notice  of  a  proposed  parachute  jump  to 
an  FAA  Air  TrafiBc  Control  facility  or 
FAA  Flight  Service  Station,  shall 
promptly  notify  that  facility  or  station 
when  the  proposed  jump  or  series  of 
jumps  are  canceled,  postponed,  or 
completed. 

5.  By  amending  the  section  heading  of 
§  105.25,  the  introductory  paragraph  of 
paragraph  (a)  of  that  section,  and  the 
provisions  of  paragraph  (b)  of  that  sec¬ 
tion  to  read  as  follows: 

§  105.23  Information  required. 

ta>  Each  person  applying  for  an  au¬ 
thorization  for  the  use  of  airspace  under 
§  105.15  or  §  105.19,  and  each  person  sub¬ 
mitting  a  notice  under  §  105.23,  must 
specify  the  name  of  the  individual,  club, 
or  other  organization  conducting  the 
jump  and  include  the  following  informa¬ 
tion: 

*  •  •  •  • 

<b)  Each  person  requesting  an  authori¬ 
zation  to  conduct  a  parachute  jump  over 
or  onto  an  airport  in  controlled  airspace, 
or  over  or  into  a  congested  area  or  open 
air  assembly  of  persons  located  in  con¬ 
trolled  or  uncontrolled  airspace,  shall 
include  that  information  in  his  applica¬ 
tion  or  notice. 

6.  By  amending  §  105.33  to  read  as 
follows: 

§  103.33  Pararliulo  jump**  at  night. 

ta>  No  person  may  make  a  parachute 
jump,  and  no  pilot  in  command  of  an 
aircraft  may  allow  any  person  to  make 
a  parachute  jump  from  that  aircraft, 
during  the  period  from  sunset  to  sunrise 
(or.  in  Alaska  during  the  period  a  promi¬ 
nent  unlighted  object  cannot  be  seen 
from  a  distance  of  3  statute  miles  or  the 
sun  is  more  than  6°  below  the  horizon), 
imless  that  person  is  equipped  with  a 
means  of  producing  a  light  that  is  visible 
for  at  least  3  miles. 

<b>  Each  person  making  a  parachute 
jump  during  the  period  specified  in  para¬ 
graph  (a)  of  this  section  shall  display 
the  required  light  from  the  time  his 
canopy  opens  imtil  he  reaches  the  sur¬ 
face. 

(Secs.  307,  313,  601,  Federal  Aviation  Act  of 
1958,  49  U5.C.  1348,  1354,  1421;  sec.  6(c), 
Department  of  Transportation  Act,  49  U.S.C. 
1655(c) ) 

Issued  in  Washington,  D.C.,  on  Octo¬ 
ber  27, 1972. 

C.  R.  Melugin,  Jr., 

Acting  Director, 
Flight  Standards  Service. 

[FR  Doc.72-18796  Piled  11-2-72:8:46  am) 
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National  Highway  Traffic  Safety 
Administration 

[  49  CFR  Part  571  ] 

(Docket  No.  69-18;  Notice  12] 

LAMPS,  REFLECTIVE  DEVICES,  AND 
ASSOCIATED  EQUIPMENT 

Turn  Signal  and  Hazard  Warning 
Signal  Flashers 

The  purpose  of  this  notice  is  to  pro¬ 
pose  an  amendment  to  49  CFR  571.108, 
Motor  Vehicle  Safety  Standard  No.  108, 
Lamps,  reflective  devices,  and  associated 
equipment,  that  would  amend  require¬ 
ments  for  turn  signal  and  hazard  warn¬ 
ing  signal  flashers  effective  January  1, 
1973. 

The  requirements  proposed  are  those 
established  by  an  amendment  published 
on  August  28,  1971  (36  F.R.  13743),  and 
deleted  on  October  3,  1972  (37  F.R. 
20695),  pursuant  to  the  decision  of  the 
U.S.  Court  of  Appeals  (Wagner  Electric 
Corp.  V.  Volpe,  No.  71-1976  (3d  Cir. 
1972) ). 

The  Court  stated  in  its  opinion  in  that 
case: 

Our  holding,  then,  is  limited  to  setting 
aside  the  order  of  August  28,  1971,  because 
it  was  adopted  without  observance  of  the 
notice  procedure  required  by  law,  5  U.S.C. 
section  706(2)  (D),  and  to  remanding  the 
matter  to  the  National  Highway  TrafHc 
Safety  Administration  for  a  new  rulemaking 
proceeding  on  adequate  notice.  In  that  new 
proceeding  we  urge  that  the  Administrator 
make  clear,  if  It  adopts  a  standard  which 
eliminates  sampling  provisions,  whether  it 
does  so  because  that  action  Is  compelled  by 
the  Act,  or  as  an  Informed  policy  judgment 
pursuant  to  15  U.S.C.  section  1392. 

The  action  hereby  proposed  is  based 
on  an  informed  policy  judgment  pur¬ 
suant  to  15  U.S.C.  section  1392.  In  the 
judgment  of  this  agency,  permissible 
failure  rates  raise  difiBcult  problems  of 
interpretation  and  enforcement,  and  in 
any  event  are  not  in  accordance  with  the 
need  for  motor  vehicle  safety  with  re¬ 
spect  to  these  items  of  motor  vehicle 
equipment. 

In  consideration  of  the  foregoing,  it  is 
proposed  that  49  CFR  571.108,  Motor 
Vehicle  Safety  Standard  No.  108, 
be  amended  as  follows: 

1.  The  reference  in  the  first  sentence  of 
paragraph  S4.1.1  to  “S4.1.1.16”  would  be 
changed  to  “S4.1.1. — 

2.  A  new  paragraph  S4.1.1.-  would  be 
added  to  read  “In  addition  to  the  equip¬ 
ment  required  by  Table  I  or  Table  III, 
each  passenger  car,  multipurpose  pas¬ 
senger  vehicle,  truck,  and  bus  shall  be 
equipped  with  a  turn  signal  flasher  and 
a  hazard  warning  signal  flasher,  and 
each  motorcycle  shall  be  equipE>ed  with 
a  turn  signal  flasher  that  meets  the  re¬ 
quirements  of  paragraph  S4.6  of  this 
standard.” 

3.  In  Tables  I  and  III,  “Turn  signal 
flasher”  and  “Vehicular  hazard  warning 
signal  flasher”  would  be  deleted  as  items 
of  equipment  under  Column  1,  Corre¬ 
sponding  deletions  would  be  made  \mder 
Columns  2,  3,  and  4  of  Table  I,  and 
Columns  2,  3,  4,  and  5  of  Table  m. 

4.  Paragraph  84 .4 .2  would  be  deleted. 


5.  Paragraph  “S4.6”  would  be  renum¬ 
bered  “84.5.8.” 

6.  A  new  paragraph  84.6  would  be 
adopted  to  read  as  follows: 

84.6  Turn  signal  flashers;  hazard 
warning  signal  flashers.  Each  turn  signal 
flasher  and  hazard  warning  signal 
flasher  shall  meet  the  following  perform¬ 
ance  and  durability  requirements  when 
tested  in  accordance  with  8AE  8tandard 
J823b,  “Flasher  Test  Equipment,”  April 
1968.  The  de.sign  load  used  in  testing 
each  flasher  used  as  original  motor  ve¬ 
hicle  equipment  shall  be  the  design  cur¬ 
rent  of  the  motor  vehicle  on  which  the 
flasher  is  installed.  The  design  load  used 
in  testing  each  fixed -load  flasher  used  as 
replacement  motor  vehicle  equipment 
shall  be  stated  by  the  flasher  manufac¬ 
turer  as  a  single  design  load.  The  design 
load  used  in  testing  each  variable-load 
flasher  used  as  replacement  motor  ve¬ 
hicle  equipment  shall  be  stated  by  the 
flasher  manufacturer  as  minimum  and 
maximum  design  loads.  The  maximum 
design  load  shall  be  used  to  determine 
voltage  drop  (84.6.1.2  and  conformance 
to  durability  requirements  (84.6.2).  The 
minimum  and  maximum  design  loads 
shall  both  be  used  to  determine  starting 
time  (84.6.1.1)  and  percent  current  “on” 
time  (84.6.1.3), 

84.6.1  Performance  requirements. 

84.6.1.1  Starting  time.  When  tested 
under  the  following  conditions,  the  time 
required  for  closed  contacts  to  open  (on 
a  flasher  with  normally  closed  contacts) 
or  for  open  contacts  to  close  and  open 
again  (on  a  flasher  with  normally  open 
contacts)  shall  not  exceed  2  seconds  for 
a  turn  signal  flasher,  and  3  seconds  for 
a  hazard  warning  signal  flasher. 

(a)  Ambient  temperature  is  75"  F. 

(b)  Measurement  of  time  starts  when 
the  voltage  is  initially  applied. 

(c)  The  design  load  is  connected  in 
the  standard  test  circuit  with  the  power 
source  adjusted  as  specified  in  8AE 
8tandard  J823b. 

(d)  The  test  is  run  three  times,  each 
of  which  is  separated  by  a  cooling  inter¬ 
val  of  5  minutes,  and  the  results  are 
averaged  to  determine  starting  time. 

84.6.1.2  Voltage  drop.  When  tested 
under  the  following  conditions,  the  low¬ 
est  voltage  drop  across  a  flasher  shall  not 
exceed  0.8  volt. 

(a)  Ambient  temperature  is  75®  F. 

(b)  The  design  load  is  connected  in 
the  standard  test  circuit  with  the  power 
source  adjusted  as  specified  in  8AE 
8tandard  J823b. 

(c)  The  voltage  drop  is  measured  be¬ 
tween  the  input  and  the  load  terminals 
at  the  flasher  and  during  the  “on”  period 
after  the  flasher  has  completed  at  least 
five  consecutive  cycles. 

84.6.1.3  Flash  rate  and  percent  cur¬ 
rent  “on”  time.  The  flash  rate  and  the 
percent  current  “on”  time  of  normally 
closed  type  flashers  shall  be  within  the 
unshaded  portion  of  Figure  1  and  those 
for  normally  open  type  flashers  shall  be 
within  the  entire  rectangle  of  Figure  1, 
including  the  shaded  areas. 

Each  flasher  shall  meet  these  require¬ 
ments  irnder  the  following  conditions: 

(a)  The  flash  rate  and  percent  cur¬ 
rent  “on”  time  are  measured  after  the 
flasher  has  been  operating  for  five  con- 
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secutive  cycles,  and  Is  calculated  upon 
an  average  of  not  less  than  three  con¬ 
secutive  cycles. 

(b)  For  turn  signal  flashers,  the  op¬ 
erating  tolerances  apply  over  the  com¬ 
binations  of  bulb  voltages  and  tempera¬ 
tures  listed  below  as  applicable: 

(1)  12.8  or  6.4  volts;  75*  F. 

(U)  12.0  or  6.0  volts;  O' F. 

(iii)  15.0  or  7.5  volts;  O' F. 

(iv)  11.0  or  5.5  volts;  125'  F. 

(v)  14.0  or  7.0  volts;  125'  F. 

(c)  For  hazard  warning  signal  flash¬ 
ers,  the  operating  tolerances  apply  over 
the  combinations  of  bulb  voltages  and 
ambient  temperatures  listed  below  as 
applicable: 

(i)  12.8  or  6.4  volts:  75' F. 

(il)  11.0  or  5.5  volts;  0'  F. 

(ill)  13.0  or  6.5  volts;  O'F. 

(iv)  11.0  or  5.5  volts;  125'  F. 

(V)  13.0  or  6.5  volts;  125'  F. 

S4.6.2  Durability  requirements. 

54.6.2.1  Turn  signal  flashers.  Each 
turn  signal  flasher  shall  operate  con¬ 
tinuously  for  not  less  than  25  hoiirs  with 
the  design  load  cotmected  in  the  stand¬ 
ard  test  circuit  with  the  power  source 
adjusted  to  apply  14  volts  or  7  volts  to 
the  input  terminals  of  the  circuit.  Each 
flasher  shall  then  meet  the  requirements 
of  paragraphs  S4.6.1.1,  S4.6.1.2,  and 
84.6.1.3  imder  the  conditions  of  84.6.1.- 
3(a)  and  (b)(i).  The  ambient  tempera¬ 
ture  for  the  durability  test  is  75*  F. 

84.6.2.2  Hazard  warning  signal  flash¬ 
ers.  Each  hazard  warning  signal  flasher 
shall  operate  continuously  for  not  less 
tha.n  12  hours  With  the  design  load  con¬ 
nected  in  the  standard  test  circuit  with 
the  power  source  adjusted  to  apply  13 
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volts  or  6.5  volts  to  the  input  terminals 
of  the  circuit.  Each  flasher  shall  then 
meet  the  requirements  of  paragraphs 

84.6.1.1,  84.6.1.2,  and  84.6.1.3  under  the 
conditions  of  84.6.1.3(a)  and  (c)  (i).  The 
ambient  temperature  for  the  durability 
test  is  75'  F. 

84.6.3  Combination  flashers.  Each 
combination  turn  signal  and  hazard 
warning  signal  flasher  shall  meet  the  re¬ 
quirements  of  paragraphs  S4.6.1  and 

S4.6.2  when  tested  in  the  following  se¬ 
quence: 

(a)  For  performance  as  a  turn  signal 
flasher  pursuant  to  paragraph  84.6.1; 

(b)  I^r  performance  as  a  hazard 
warning  signal  flasher  pursuant  to  para¬ 
graph  84.6.1; 

(c)  For  durability  as  a  turn  signal 
flasher  pursuant  to  paragraph  S4.6.2.1; 
and 

(d)  For  durability  as  a  hazard  warning 
signal  flasher  pursuant  to  paragraph 

84.6.2.2. 

Interested  persons  are  invited  to  sub¬ 
mit  comments  on  the  proposal.  (Com¬ 
ments  should  refer  to  the  docket  number 
and  be  submitted  to:  Docket  8ection, 
National  Highway  Traffic  8afety  Admin¬ 
istration,  Room  5221,  400  8eventh  8treet 
8W.,  Washington.  DC  20590.  It  is  re¬ 
quested  but  not  required  that  10  copies 
submitted. 

All  comments  received  before  the  close 
of  business  on  December  4,  1972,  will  be 
considered,  and  will  be  available  for  ex¬ 
amination  in  the  docket  at  the  above  ad¬ 
dress  both  before  and  after  the  closing 
date.  To  the  extent  possible,  comments 
filed  after  the  above  date  will  also  be 
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considered  by  the  Administration.  How¬ 
ever,  the  rule  making  action  may  proceed 
at  any  time  after  the  date,  and  com¬ 
ments  received  after  the  closing  date  and 
too  late  for  consideration  in  regard  to 
the  action  will  be  treated  as  suggestions 
for  future  rule  making.  The  Administra¬ 
tion  will  continue  to  flle  relevant  ma¬ 
terial,  as  it  becomes  available,  in  the 
docket  after  the  closing  date,  and  it  is 
recommended  that  Interested  persons 
continue  to  examine  the  docket  for  new 
material. 

Proposed  effective  date:  January  1, 
1973. 

This  notice  is  issued  xmder  the  au¬ 
thority  of  sections  103  and  119  of  the 
National  Traffic  and  Motor  Vehicle 
8afety  Act.  15  U.8.C.  1392,  1407,  and  the 
delegations  of  authority  at  49  CFR  1.51 
and  49  CFR  501.8. 

Issued  on  October  31, 1972. 

Robert  L.  Carter, 
Associate  Administrator, 
Motor  Vehicle  Programs. 


tu 
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DEPARTMENT  OF  THE 
TREASURY 

Bureau  of  Alcohol,  Tobacco,  and 
Firearms 

NOTICE  OF  GRANTING  OF  RELIEF 

Notice  is  hereby  given  that  pursuant 
to  18  U.S.C.  925(c)  the  following  named 
persons  have  been  granted  relief  from 
disabilities  imposed  by  Federal  laws  with 
respect  to  the  acquisition,  transfer, 
receipt,  shipment,  or  possession  of  fire¬ 
arms  incuri^  by  reason  of  their  con¬ 
victions  of  crimes  punishable  by  impris¬ 
onment  for  a  term  exceeding  1  year. 

It  has  been  established  to  my  satisfac¬ 
tion  that  the  circiunstances  regarding 
the  convictions  and  each  applicant’s 
record  and  reputation  are  such  that  the 
applicant  will  not  be  likely  to  act  in  a 
manner  dangerous  to  public  safety,  and 
that  the  granting  of  the  relief  will  not  be 
contrary  to  the  public  interest. 

Adams,  Francis  P.,  509  South  Mission, 
Wenatchee,  WA,  convicted  on  July  2,  1964, 
In  the  Superior  Court  of  the  State  of  Wash¬ 
ington  for  Chelan  County. 

Blanford,  Terrance  J.,  1309  Lyon  Street, 
Waterloo,  lA,  convicted  on  September  26, 
1958,  In  the  Black  Hawk  County,  Iowa,  Dis¬ 
trict  Court. 

Bleeker,  Raymond  A.,  1846  Stafford  Avenue 
SW.,  Grand  Rapids.  MI,  convicted  on 
July  12.  1953,  In  the  Coconino  County 
Superior  Coiu^,  Division  No.  1,  Flagstaff, 
Arlz.:  October  24,  1955,  In  the  Superior 
Court  of  Grand  Rapids,  Mich.;  and  on 
September  21,  1956,  in  the  Circuit  Court  of 
Kent  County,  Mich. 

Brandes.  Frank  C.,  5431  Kinston  Avenue,  Cul¬ 
ver  City,  CA,  convicted  on  January  27, 1950, 
In  the  Oklahoma  County  District  Court, 
Oklahoma  City,  Okla. 

Breazeal.  Irma  L..  Post  OfBce  Box  13,  Wllson- 
vllle.  OR.  convicted  on  December  19,  1951, 
in  the  Superior  Court  of  the  State  of  Cali¬ 
fornia  for  the  County  of  Los  Angeles. 
Breeden,  Melvin  Ray,  Route  1,  Box  212-B, 
Orange.  VA,  convicted  on  September  25, 
1957,  In  a  general  court-martial,  convened 
at  Headquarters,  82  D  Airborne  Division, 
Port  Bragg,  N.C. 

Breeland,  Lucius  J.,  Route  1,  Box  109- A, 
Varnado,  LA,  convicted  on  August  26,  1966, 
in  the  U.S.  District  Court,  Eastern  Judi¬ 
cial  District  of  Louisiana. 

Buckley,  Michael  J..  3059  Island  Crest  Way, 
Mercer  Island,  WA,  convicted  on  June  10, 
1966,  in  the  Superior  Court  of  the  State  of 
California  in  and  for  the  county  of  Sacra¬ 
mento. 

Caramela,  Theordore  C.,  Box  531,  Bentley- 
vllle,  PA.  convicted  on  March  9,  1970,  in  the 
Washington  County,  Pa.,  Court  of  Common 
Pleais. 

Carlisle,  Kenneth  L..  Rural  Route  3.  Box  379, 
Grand  Rapids,  MN,  convicted  on  May  17, 
1957,  in  the  Ramsey  County  District  Court, 
St.  Paul.  Minn. 

Cassavaugh,  Herbert  G.,  21  Lock  Street,  Bald- 
winsvllle,  NY,  convicted  on  December  9, 
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1929,  in  the  Franklin  County  Court,  Ma¬ 
lone.  N.Y. 

OhamlMrlain,  Herbert  Leslie,  40  Madison 
Street.  Providence,  RI,  convicted  on  May  8, 
1965,  in  the  Providence,  R.I.,  Superior 
Court. 

Chittenden,  Curtis  M.,  6711  Klngswood  Lane 
NE,  Cedar  Rapids,  lA,  convicted  on  Jan¬ 
uary  10,  1968,  in  the  Polke  County,  Iowa, 
District  Court. 

Clark,  James,  174  Schenectady  Avenue, 
Brooklyn,  NT,  convicted  on  May  18,  1936, 
in  the  Circuit  Coint  of  Southampton 
County,  Va. 

Collins,  WUlie  D.,  647  Holbrook,  Detroit.  MI. 
convicted  on  May  19,  1941,  in  the  Harlan 
County  Circuit  Court,  Ky. 

Conrade,  Hartley  Edwin,  566  Walnut  Drive, 
Milpitas,  CA,  convicted  on  or  about 
March  29,  1963,  in  the  Santa  Clara  County 
Superior  Court,  San  Jose,  Calif. 

Cooper,  Charles  B.,  Post  Office  Box  725, 
Copalis  Crossing,  WA,  convicted  on  Feb¬ 
ruary  26,  1971,  in  the  Superior  Court  of 
the  State  of  Washington  in  and  for  Grays 
Harbor  County. 

Davidson.  Carl  S.,  1005  South  Paula,  Spring- 
field,  MO,  convicted  on  December  18,  1959, 
in  the  Circuit  Court  of  Greene  County,  Mo. 

Dorr,  Robert  W.,  Pickens  Street.  Lakeville, 
Mass.,  convict^  on  June  9,  1967,  in  the 
Fourth  District  Court  of  Plymouth,  Mass. 

Ellis.  David  Leon.  44  La  Grand  Drive,  Sunny¬ 
vale,  CA,  convicted  on  June  17,  1966,  in 
the  Superior  Court  of  the  State  of  Cali¬ 
fornia.  County  of  San  Diego. 

Fenton,  William  Lee,  Rural  Route  1,  Harris¬ 
burg,  Mo.,  convict^  on  December  9,  1970, 
in  the  Missouri  Circuit  Court,  Montgomery 
County,  Mo. 

Folster,  Gerald  E.,  12  High  Street,  Brewer, 
ME,  convicted  on  November  23,  1954,  in  a 
general  court-martial.  Port  Campbell,  Ky.; 
and  on  March  29,  1957,  in  the  Superior 
Court,  Bangor,  Maine. 

German.  Walter  Edward,  335  B  Street,  Ash¬ 
land.  OR,  convicted  on  September  13, 1948, 
in  the  Superior  Cotirt  of  California  for  the 
County  of  Alameda. 

Giebeler,  William  H..  4444  Northeast  80th 
Avenue,  Portland,  OR,  convicted  on  Feb¬ 
ruary  18,  1969,  in  the  Multnomah  County 
Circuit  Court.  Portland.  Oreg. 

Gray,  Robert  E.,  2015  Hazelwood  Street, 
Saginaw,  MI,  convicted  on  July  29,  1960. 
in  the  Warren  County,  Miss.,  Circuit 
Court. 

Hale,  John  G.,  308  South  Michigan,  Aber¬ 
deen,  WA,  convicted  on  February  10,  1931, 
and  on  December  5,  1933,  in  the  Superior 
Court  of  the  State  of  Washington,  in  and 
for  the  County  of  Pierce. 

Hamilton,  Levoy  E.,  Route  1,  Box  180,  Kings¬ 
ton  MI,  convicted  on  March  17, 1969,  in  the 
Circuit  Court  for  the  County  of  Sanilac, 
Sandusky,  Mich. 

Hargrave,  Lonnie  D.,  9361  Pinyon  Tree  Lane, 
Apt.  146,  Dallas,  TX,  convicted  on  Decem¬ 
ber  1,  1965,  in  the  124th  Judicial  District 
Court  of  Gregg  County,  Tex.;  and  on  No¬ 
vember  8,  1967,  in  the  U.S.  District  Court, 
Northern  District  of  Texas. 

Hayes,  Ronald  Edward.  1009  13th  Avenue, 
Greeley,  CO,  convicted  on  April  7,  1969,  in 
the  Linn  County  District  Court,  Cedar 
Rapids,  Iowa. 

Hensley,  Charles  I.,  22005  Grant  Avenue, 
Torrance,  CA,  convicted  on  February  23. 
1965,  in  the  Superior  Court  of  the  State  of 
California  for  the  County  of  Los  Angeles. 


Hill,  Lorlng  P.,  517  Highgate  Road,  Norris¬ 
town,  Pa.,  convicted  on  February  20,  1970, 
in  the  Court  of  Common  Pleas,  West  Ches¬ 
ter,  County  of  Chester,  Pa. 

Hopklnson,  Richard  L.,  11^  Charbonneau 
Street,  Hudson,  NH,  convicted  on  April  23, 
1957,  in  the  Middlesex  County  Cotirt, 
Cambridge,  Mass. 

Jetton,  Walt  C.,  9949  Pool  Drive,  St.  Helen, 
MI,  convicted  on  September  6,  1960,  in  the 
Circuit  Court  for  the  County  of  Saginaw, 
Mich. 

Kelley,  Donald  J.,  Post  Office  Box  585,  New¬ 
berry,  FL,  convicted  on  December  8,  1967, 
in  the  Circuit  Court  of  Okaloosa  County, 
Fla.;  and  on  April  25,  1968,  in  the  U.S. 
District  Court  for  the  Middle  District  of 
Alabama. 

Kennison,  James  H.,  2808  Northeast  185th 
Street,  Seattle,  WA,  convicted  on  Octo¬ 
ber  16,  1962,  in  the  Superior  Court  of  the 
State  of  Washington  for  King  County. 

Klelnbaum,  Jack  I.,  1100  23d  Avenue  N.,  St. 
Cloud,  MN,  convicted  on  November  10, 
1941,  in  the  District  Court,  Fifth  Judicial 
District  of  Minnesota. 

Kraft,  George  P.,  3429  Pardee,  Dearborn,  MI, 
convicted  on  June  29,  1938,  in  the  Detroit 
Recorder's  Court,  Mich. 

La  Valley,  Aimer  C.,  R  JU.  7,  ^ring  Road, 
Augusta,  Maine,  convicted  on  February  10, 
1959,  and  on  October  31,  1963,  in  the  Ken- 
nebclc  O^unty,  Maine,  Superior  Court. 

Leyden,  Frederick  J.,  1806  Vanderbilt  Avenue, 
Redondo  Beach,  CA,  convicted  on  Janu¬ 
ary  17,  1957,  in  the  Criminal  Court  of 
Record,  Dade  County,  Fla. 

Licata,  Giuseppe  A.,  963  East  54th  Street, 
Brooklyn,  N.Y.,  convicted  on  or  about  Au¬ 
gust  30,  1928,  in  the  Brooklyn  (h'lmlnal 
Court;  and  on  October  21, 1931,  in  the  Dis¬ 
trict  Court  <rf  Douglas  County,  Nebr. 

Lopez,  Rudy,  1397  Franklin  Avenue,  Bronx, 
N.Y.,  convicted  on  May  8,  1961,  in  the  Co¬ 
lumbia  County  Court,  N.Y. 

Lucas,  Paul  Howard.  1(X>9  21st  Street,  Ogden, 
UT,  convicted  on  May  18,  1970,  in  the  Dis¬ 
trict  Court  of  the  Second  Judicial  District, 
Weber  County,  DT. 

McAlexander,  William  H.,  Route  3,  Perrum, 
Va.,  convicted  on  March  6,  1962,  in  the 
Patrick  County  Circuit  Court,  Stuart,  Va. 

McIntyre,  Ralph  E.,  State  Route  414,  RD.  2, 
Beaver  Dams,  N.Y.,  convicted  on  or  about 
Jiuie  29.  1960,  in  the  Wayne  County,  Ohio, 
Court  of  Common  Pleas. 

Metz.  Donald  Frey,  3427  61st  Street  SW., 
Seattle.  WA,  convicted  on  April  11, 1961,  in 
the  Kl^  County  Superior  Court,  State  of 
Washington. 

Molnar,  Ernest  Leo,  12020  Lake  Avenue,  Lake- 
wood,  OH,  convicted  on  May  3,  1949,  in  the 
Cuyahoga  Ooimty  Court  of  Common  Pleas, 
Cleveland,  Ohio. 

Mondor,  Joseph  K.,  1753  Hillview  Road,  St. 
Paul,  MN,  convicted  on  November  18.  1965, 
in  the  St.  Croix  County  Court,  Hudson, 
Wis. 

Morehart,  Richard  Lee,  220  Plumb  Street, 
Milton,  WI,  convicted  on  January  22,  1945, 
in  the  Winnebago  County  Circuit  Court, 
Rockford,  Ill. 

Paul,  Dennis  B.,  5603  Heathdale,  Warren,  MI, 
convicted  on  December  31, 1963,  in  the  Cir¬ 
cuit  Court  for  the  County  of  Clare,  Mich.; 
and  on  July  20,  1967,  in  the  Circuit  Court 
for  the  County  of  Genesee,  Flint,  Mich. 
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Peterson,  Stanley  A.,  2502  Southwest  334th 
Street,  Federal  Way,  Washington,  convicted 
on  October  14,  1949,  and  on  February  27, 
1957,  In  the  Spc^ne  County  Superior, 
Court,  Spokane,  Wash. 

Poltras,  Bobert  Bussell,  16605  123d  Avenue 
SB.,  Renton.  WA,  convicted  on  May  2,  1958, 
In  ^e  District  Court  of  the  Third  Judicial 
District,  Ada  County,  Idaho;  and  on  June  4, 
1959,  and  January  15,  1062,  in  the  Su¬ 
perior  Court,  King  County.  Wash. 

Poole,  George  Buaeell,  Rural  Route  1,  Rouge- 
mont,  N.C..  convicted  on  April  8,  1968,  and 
on  March  23,  1964,  in  the  C.S.  District 
Court,  Dinham,  N.C. 

Quinn,  Bunyan,  Route  2,  Box  94,  Femun, 
Va.,  convicted  on  July  1, 1946,  and  Novem¬ 
ber  10,  1959,  In  the  District  Court  for  the 
Western  Judicial  District  of  Virginia,  Ro¬ 
anoke,  Va.;  and  on  October  14,  1959,  in  the 
Circuit  Court  for  Franklin  County,  Va., 
Rocky  Moimt.  Va. 

Ramirez,  David  J.,  1507  Prasch  Avenue  West, 
Yakima,  WA,  convicted  on  June  4,  1964,  In 
the  Klickitat  Coimty  Superior  Court,  G<Hd- 
endale.  Wash. 

Richardson,  J.  D.,  413  Cypress  Street,  Vldalla, 
liA,  convicted  on  March  30,  1970,  in  the 

UB.  District  Court  for  the  Western  Dis¬ 
trict  of  DoulBlana. 

Setounls,  James,  151  Stinges  Street,  Med¬ 
ford,  MA.,  convicted  on  October  21,  1963, 
In  the  Salem  District  Court,  Salem.  Mass.; 
and  on  October  15,  1964,  in  the  Essex  Su¬ 
perior  Court,  Salem,  Mass. 

Bhellman,  Gene  W..  1410  York  Avenue, 
Apartment  1-C,  New  York,  NY,  convicted 
on  ot  about  May  12,  1931,  In  the  Bronz 
County.  New  Yorla,  Court;  and  on  or  about 
November  20,  1931,  In  the  Queens  County, 
New  York,  Court. 

Sherman,  Morton,  197  Gardner  Road,  Brook¬ 
line,  MA,  convicted  on  January  11.  1957, 
In  the  UB.  District  Court  of  Massachusetts, 
Boston,  Mass. 

Siegel,  Darrel  J.,  Route  4,  Box  204,  Grand 
Rapids,  MN,  convicted  on  May  6,  1967,  In 
the  District  Court.  Ninth  Judicial  District 
for  the  county  of  Itasca,  Grand  Rapids, 
Minn. 

Simmons,  Marvin  W.,  4237  North  Wlshon, 
Fresno,  CA,  convicted  on  November  16. 
1971,  In  the  IT.S.  District  Court  for  the 
Eastern  District  of  California. 

Snyder,  James,  128-08  Liberty  Avenue,  Rich¬ 
mond  Hill.  NY,  convicted  on  January  6. 

1938,  in  the  Coxmty  Covut,  Queens  County. 
N.Y. 

Stelnhardt,  Ronald  F..  69-27  53d  Road,  Mas- 
peth,  NY,  convicted  on  or  about  October  5, 

1966,  In  the  Superior  Court,  Fourth  Ju¬ 
dicial  District,  Onslow  County,  Jackson- 
vlUe,  N.C. 

Tomlinson,  Earl  Eknery,  705  North  Broadway, 
Riverton,  WY,  convicted  on  January  27, 
1971,  in  the  U.S.  District  Court  for  the  Dis¬ 
trict  of  Wyoming. 

Turcotte,  Richard  P.,  90  New  Britain  Avenue, 
Hartford,  CT,  convicted  on  May  19,  1961, 
December  3,  1965,  and  on  June  21.  1968,  In 
the  Hartford  County  Superior  Court. 

Turner,  Robert  D.,  2627  Byron  Center  Avenue 

SW. ,  Grand  Rapids,  MI,  convicted  on  No¬ 
vember  11,  1935,  in  the  UB.  District  Court, 
Western  District,  Southern  Division  of 
Michigan. 

Wagner,  Stanley  Andrew,  949  North  Elmer 
Street,  Griffith,  IN,  convicted  on  August  3, 
1965,  In  the  Criminal  Court  of  Lake 
County,  Ind. 

Williams,  Albert  L.,  Post  Office  Box  124, 
Blacksprlngs,  NE,  convicted  on  August  25, 

1939,  in  the  Dallas  County,  Tex.,  District 
Court;  and  on  December  4,  1945,  in  the 
Superior  Court,  Los  Angeles  County,  Calif. 

Wilson,  Charles  L.,  622  South  19th  Avenue. 
Yakima,  WA,  convicted  on  November  16. 

1967,  in  the  Superior  Court  of  the  State  of 
Washlng;ton  in  and  for  Yakima  County. 


Wilson,  Laverne  E.,  Star  Route,  Ball  Club, 
Minn.,  convicted  on  January  7. 1969,  In  the 
Ninth  Judicial  District  Court,  Grand 
Rapids,  Minn. 

Wooten,  Dennis  E.,  90  Northwest  11th  Court, 
Sherwood.  OR,  convicted  on  February  5, 
1965,  in  the  Multnomah  County  Circuit 
Cotu^,  Portland,  Oreg. 

Zebley,  Louis  E.,  Post  Office  Box  167,  Mount 
Braddock,  PA,  convicted  on  February  7, 
1968,  and  on  February  19,  1969,  in  the  U.S. 
District  Court  for  the  Western  District  of 
Pennsylvania. 

Signed  at  Washington,  D.C.,  this  26th 
day  of  October  1972. 

[seal]  Rex  D.  Davis, 

Director,  Bureau  of 
Alcohol,  Tobacco  and  Firearms. 
(FR  Doc.72-18884  Filed  ll-2-72;8:53  am] 


Bureau  of  Customs 

CARBON  STEEL  PLATES  AND  HIGH- 

STRENGTH  STEEL  PLATES  FROM 

MEXICO 

Notice  of  Countervailing  Duty 
Proceedings 

On  October  4, 1972,  a  “Notice  of  Coun¬ 
tervailing  Duty  Proceedings”  was  pub¬ 
lished  in  the  Federal  Register  (37  FR. 
20875,  F.R.  Doc.  72-17096),  with  respect 
to  carbon  steel  plates  and  high-strength 
steel  plates  from  Mexico. 

That  notice  Is  hereby  amended  by  ex¬ 
tending  the  time  period  from  30  days  to 
45  days  within  which  written  submissions 
of  relevant  data,  views,  or  arguments 
with  respect  to  the  existence  or  non¬ 
existence  and  the  net  amount  of  a  bounty 
or  grant  must  be  received  by  the  Com¬ 
missioner  of  Customs. 

[seal!  Leonard  Lehman, 

Acting  Commissioner  of  Customs. 

Approved:  November  1, 1972. 

Eugene  T.  Rossides, 

Assistant  Secretary  of 
the  Treasury. 

(FR  Doc.72-18987  Filed  ll-2-72;9;25  am] 


Fiscal  Service 

[Dept.  Clrc.  570,  1972  Rev.,  Supp.  No.  6] 

PROGRESSIVE  MUTUAL  INSURANCE 
COMPANY 

Surety  Company  Acceptable  on 
Federal  Bonds 

A  certificate  of  authority  as  an  accept¬ 
able  surety  on  Federal  bonds  has  been 
issued  by  the  Secretary  of  the  Tieasury 
to  the  following  company  under  sections 
6  to  13  of  title  6  of  the  United  States 
Code.  An  underwriting  limitation  of 
$586,000  has  been  established  for  the 
company. 

Name  of  company,  location  of  principal  ex¬ 
ecutive  office,  and  State  in  which  incorpo¬ 
rated: 

The  Progressive  Mutual  Insurance  Company 
Cleveland,  Ohio 

Ohio 

Certificates  of  authority  expire  on 
June  30  each  year,  unless  sooner  revoked. 


and  new  certificates  are  issued  on  July 
1  so  long  as  the  companies  remain  quali¬ 
fied  (31  CFR  Part  223) .  A  list  of  qualified 
companies  is  puUished  annually  as  of 
July  1  in  Department  Circular  570,  with 
details  as  to  imderwrltlng  limitations, 
areas  in  which  licensed  to  transact  fi¬ 
delity  and  surety  business  and  other  in¬ 
formation.  Copies  of  the  circular,  when 
issued,  may  be  obtained  from  the  Treas¬ 
ury  Department,  Bureau  of  Accoimts, 
Audit  Staff,  Washington,  D.C,  20226. 

Dated:  October  31, 1972. 

rsEALl  John  K.  Carlock, 

Fiscal  Assistant  Secretary. 

[FR  Doc.72-18883  Filed  ll-2-72;8:53  am] 


DEPARTMENT  OF  THE  INTERIOR 

Bonneville  Power  Administration 
AREA  MANAGERS 

Redelegations  of  Authority  Regarding 
Notices  of  Public  Meetings 

Redelegations  of  Authority  published 
in  the  Federal  Register  on  July  6,  1968 
(33  FR.  9784)  and  amended  on  Sep¬ 
tember  13,  1968  (33  FR.  12974),  Febru¬ 
ary  21,  1969  (34  F.R.  2508),  August  9. 
1969  (34  F.R.  12955),  September  18,  1969 
(34  FR.  14534),  May  1,  1971  (36  F.R. 
8266),  June  8,  1971  (36  FR.  11047),  July 
24,  1971  (36  FR.  13799),  November  27, 
1971  (36  FR.  22689),  May  6,  1972  (37 
FR.  9245),  and  July  13,  1972  (37  P.R. 
13721)  are  further  amended  by  adding 
section  10.19  as  follows: 

10.19  Public  meetings — paid  an¬ 
nouncements.  Area  managers  may  au¬ 
thorize  the  publication  of  advertisements 
or  notices  of  BPA  public  meetings  and 
authorize  payment  therefor.  (205  DM 
5.1) 

Donald  Paul  Hodel, 

Acting  Administrator. 

October  26,  1972. 

[FR  Doc.72-18702  FUed  ll-2-72;8:46  am] 


National  Park  Service 

GREAT  SMOKY  MOUNTAINS 
NATIONAL  PARK,  N.C.  AND  TENN. 

Notice  of  Intention  to  Issue 
Concession  Permit 

Pursuant  to  the  provisi<Ris  of  section 
5  of  the  Act  of  October  9,  1965  (79  Stat. 
969;  16  U.S.C.  20) ,  public  notice  is  hereby 
given  that  thirty  (30)  days  after  the  date 
of  publication  of  this  notice,  the  Depart¬ 
ment  of  the  Interior,  through  the  Super¬ 
intendent,  Great  Smoky  Mountains  Na¬ 
tional  Park,  proposes  to  issue  a  conces¬ 
sion  permit  to  Smokemont  Riding 
Stables,  Inc.,  authorizing  it  to  provide 
horse  rental  service  for  the  public  in 
the  Smokemont  area,  for  a  period  of  5 
years  from  January  1, 1973,  through  De¬ 
cember  31,  1977. 
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The  foregoing  concessioner  has  per¬ 
formed  its  obligations  under  a  prior  per¬ 
mit  to  the  satisfacticm  of  the  National 
Park  Service  and,  therefore,  pursuant  to 
the  Act  cited  above,  is  entitled  to  be 
given  preference  in  the  renewal  of  the 
permit  and  in  the  negotiation  of  a  new 
permit.  However,  vmder  the  Act  cited 
above,  the  National  Park  Service  is  also 
required  to  C(msider  and  evaluate  all 
proposals  received  as  a  result  of  this 
notice.  Any  proiX)sal  to  be  considered 
and  evaluated  must  be  submitted  within 
thirty  (30)  days  after  publication  date 
of  this  notice. 

Interested  parties  should  ccmtact  the 
Superintendent,  Great  Smoky  Moun¬ 
tains  National  Park,  Gatlinburg,  T«m. 
37738,  for  information  as  to  the  require¬ 
ments  of  the  proposed  permit. 

Dated:  September  26,  1972. 

Gilbert  W.  Calhoun, 
Acting  Superintendent,  Great 
Smokey  Mountains  National 
Park. 

IFR  Doc.72-18832  Filed  11-2-72; 8: 49  am] 


GREAT  SMOKY  MOUNTAINS 
NATIONAL  PARK,  N.C.  AND  TENN. 

Notice  of  Intention  To  Issue 
Concession  Permit 

Pimsuant  to  the  provisions  of  section 
5  of  the  Act  of  October  9,  1965  (79  Stat. 
969;  16  U.S.C.  20) ,  public  notice  is  hereby 
given  that  thirty  (30)  days  after  the 
date  of  publication  of  this  notice,  the 
Department  of  the  Interior,  through  the 
Superintendent,  Great  Smoky  Moun¬ 
tains  National  Park,  proposes  to  issue  a 
concession  permit  to  Smoky  Mountain 
Riding  Stables,  Inc.,  authorizing  it  to 
provide  horse  rental  service  for  the  pub¬ 
lic  in  the  area,  for  a  period  of  5  years 
from  January  1,  1973,  through  Decem¬ 
ber  31,  1977.  The  foregoing  concessioner 
has  performed  its  obligations  under  a 
prior  permit  to  the  satisfaction  of  the 
National  Park  Service  and,  therefore, 
pursuant  to  the  Act  cited  above,  is  en¬ 
titled  to  be  given  preference  in  the  re¬ 
newal  of  the  permit  and  in  the 
negotiation  of  a  new  permit.  However, 
under  the  Act  cited  above,  the  National 
Park  Service  is  also  required  to  consider 
and  evaluate  all  proposals  received  as  a 
result  of  this  notice.  Any  proposal  to  be 
considered  and  evaluated  must  be  sub¬ 
mitted  within  thirty  (30)  days  after  pub¬ 
lication  date  of  this  notice. 

Interested  parties  should  contact  the 
Superintendent,  Great  Smoky  Mountains 
National  Park,  Gatlinburg,  Tenn.  37738, 
for  information  as  to  the  requirements 
of  the  proposed  permit. 

Dated:  September  26, 1972. 

Gilbert  W.  Calhoun, 
Acting  Superintendent,  Great 
Smoky  Mountains  National 
Park. 

(FR  Doc.72-18833  FUed  ll-2-72;8;49  am] 


[Order  1] 

ASSISTANT  SUPERINTENDENT  ET  AL., 
OLYMPIC  NATIONAL  PARK 

Delegation  of  Authority  Regarding 

Execution  of  Contracts  for  Con¬ 
struction,  Supplies,  Equipment,  or 

Services 

Section  1.  Assistant  Superintendent. 
The  Assistant  Superintendent  may  exe¬ 
cute  and  approve  contracts  not  in  excess 
of  $100,000  for  construction,  supplies, 
equipment,  and  services  in  conformity 
with  applicable  regulations  and  statu¬ 
tory  authority  and  availabiUty  of  ap¬ 
propriated  funds. 

Sec.  2.  Administrative  Officer.  The  Ad¬ 
ministrative  Officer  may  execute  and 
approve  contracts  not  in  excess  of 
$50,000  for  construction  supplies,  equip¬ 
ment,  and  services  in  conformity  with 
applicable  regulations  and  statutory  au¬ 
thority  and  availability  of  appropriated 
fimds. 

Sec.  3.  Assistant  Administrative  Offi¬ 
cer.  The  Assistant  Administrative  Officer 
may  execute  and  approve  contracts  not' 
in  excess  of  $50,000  for  construction, 
supplies,  equipment,  and  services  in  con¬ 
formity  with  applicable  regulations  and 
statutory  authority  and  availability  of 
appropriated  funds. 

Sec.  4.  Supply  Assistant.  The  Supply 
Assistant  may  issue  purchase  orders 
not  in  excess  of  $2,000  for  supplies, 
equipment,  and  services  in  conformity 
with  appUcable  regulations  and  statu¬ 
tory  authority  and  subject  to  availability 
of  appropriated  funds. 

Sec.  5.  Revocation.  This  order  super¬ 
sedes  all  previous  delegations  of  author¬ 
ity  issued  by  the  Superintendent  of 
Olympic  National  Park. 

(National  Park  Service  Order  No.  66  (36  F.R. 
21218)  as  amended;  37  FJl.  4001  dated  Feb¬ 
ruary  25,  1972;  Pacific  Northwest  Region 
Order  No.  3, 37  PJl.  6325) 

Dated:  September  29, 1972. 

Roger  'W.  Allin, 
Superintendent, 
Olympic  National  Park. 

|FR  Doc.72-18834  Filed  ll-2-72;8:49  am] 


[Order  5,  Arndt.  1] 

TREE  WORK  FOREMAN 
Delegation  of  Authority 

Midwest  Region  Order  No.  5,  ap¬ 
proved  March  1,  1972,  and  published  in 
the  Federal  Register  of  March  28,  1972 
(37  F.R.  6324),  set  forth  in  section  2, 
Delegation  of  Authority. 

Section  2  is  hereby  amended  by  adding 
paragraph  (e)  to  read  as  follows: 

(e)  Tree  Work  Foreman.  The  Tree 
■Work  Foreman  may  issue  purchase  or¬ 
ders  not  in  excess  of  $300  for  supplies 
or  equipment  in  conformity  with  appli¬ 
cable  regulations  and  statutory  authority 


and  subject  to  availability  of  appropri¬ 
ated  funds. 

Dated:  October  12, 1972. 

J.  Leonard  'Volz, 
Director,  Midwest  Region. 
[FR  Doc.72-18835  FUed  ll-2-72;8:49  am] 


Office  of  the  Secretary 

[INT  DBS  72-108] 

LOWER  MOOVALYA  RECREATIONAL 
DEVELOPMENT 

Notice  of  Availability  of  Draft 
Environmental  Statement 

Pursuant  to  section  102(2)  (C)  of  the 
National  Environmental  Policy  Act  of 
1969,  the  Department  of  the  Interior  has 
prepared  a  draft  environmental  state¬ 
ment  on  a  proposed  project  to  dredge 
sufficient  area  for  a  kilo  speedboat  racing 
course  and  to  use  the  spoil  to  make  83 
acres  of  marshy  area  suitable  for  re¬ 
sort,  residential,  and  commercial  devel¬ 
opment.  The  project  is  located  on  the 
Colorado  River  Indian  Reservation  and 
has  the  purpose  of  assisting  economic 
growth  on  the  reservation.  Written  com¬ 
ments  are  invited  within  45  days  of  this 
notice.  Comments  may  be  directed  to  the 
Regional  Director,  Bureau  of  Reclama¬ 
tion,  at  the  address  listed  below. 

Copies  are  available  for  inspection  at 
the  following  locations : 

OfiQce  of  Ecology,  Room  7620,  Bureau  of  Rec¬ 
lamation,  Department  of  the  Interior, 
Washington,  D.C.  20240,  telephone  202 — 
343-4991. 

Division  of  Engineering  Support,  Technical 
Services  Branch,  E&R  Center,  Denver  Fed¬ 
eral  Center,  Denver,  Colo.  80225,  telephone 
303—234-3007. 

Office  of  the  Regional  Director,  Bureau  of 
Reclamation,  Post  Office  Box  427,  Boulder 
City,  NV  89005,  telephone  702-293-8627. 

Single  copies  of  the  draft  statement 
may  be  obtained  on  request  to  the  Com¬ 
missioner  of  Reclamation  or  the  Re¬ 
gional  Director.  In  addition,  copies  may 
be  purchased  from  the  National  Tech¬ 
nical  Information  Service,  Department 
of  Commerce,  Springfield,  Va.  22151. 
Please  refer  to  the  statement  number 
above. 

Dated:  October  26,  1972. 

W.  W.  Lyons, 

Deputy  Assistant  Secretary 

of  the  Interior. 
[FR  Doc.72-18840  Filed  ll-2-72;8:56  am] 


DEPARTMENT  OF  AGRICULTURE 

Packers  and  Stockyards 
Administration 

SALINE  &  OUACHITA  VALLEY 
COMMISSION  CO.,  ET  AL. 

Posted  Stockyards 

Pursuant  to  the  authority  delegated 
under  the  Packers  and  Stockyards  Act, 
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1921,  as  amended  (7  U.S.C.  et  seq.),  It 
was  ascertained  that  the  livestock  mar¬ 
kets  named  below  were  stockyards  within 
the  definition  of  that  term  contained  in 
section  302  of  the  Act,  as  amended  (7 
U.S.C.  202),  and  notice  was  given  to  the 
owners  and  to  the  public  by  posting 
notices  at  the  stockyards  as  required  by 
said  section  302,  on  the  respective  dates 
specified  below. 

Facility  number,  name,  location  of  stockyard, 
and  date  of  posting 

Arkansas 

AR — 147  Saline  &  Qiiachlta  Valley  Com¬ 
mission  Company,  Warren,  Aug.  28,  1972. 

Kentucky 

KY — 157  Wayne  County  Feeder  Pig  Auc¬ 
tion,  MontlceUo,  Sept.  19,  1972. 

Missouri 

MO — 227  Potosl  Livestock  Market,  Potosl, 
Oct.  21,  1972. 

Texas 

TX — 297  Fort  Worth  Horse  and  Mule 
Commission  Company,  Fort  Worth,  Sept.  27, 
1972. 

TX — 298  Longview  Livestock  Commission 
Company,  Longview,  Sept.  18,  1972. 

TX — 299  Tyler  Livestock  Marketing  Com¬ 
pany,  Tyler,  Sept.  9, 1972. 

Done  at  Washington.  D.C.,  this  30th 
day  of  October  1972. 

G.  H.  Hopper, 

Chief,  Registrations,  Bonds,  and 
Reports  Branch,  Livestock 
Marketing  Division. 

(FR  Doc.72-18880  Filed  11-2-72:8:53  amj 

OfRce  of  the  Secretary 

VERMONT 

Designation  of  Areas  for  Emergency 
Loans 

It  has  been  determined  that  property 
loss  or  damage  or  injury  in  certain  coun¬ 
ties  in  Vermont  has  resulted  from  natural 
disasters  caused  by  excessive  rains  and 
flooding  from  April  through  August  1972 
and  cold  weather  during  January,  Feb¬ 
ruary,  and  March  1972.  The  following 
counties  of  Vermont  are  affected  by  such 
natural  disasters : 

Addison  Lamoille 

Bennington  Orange 

Caledonia  Orleans 

Chittenden  Rutland 

Essex  Washington 

Franklin  Windham 

Grand  Isle  Windsor 

It  has  further  been  determined  that  in 
the  above  counties  of  Vermont  a  general 
need  for  credit  exists.  Therefore,  these 
counties  are  declared  eligible  for  low- 
interest  rate  disaster  loans,  pursuant  to 
the  provisions  of  the  Consolidated  Farm 
and  Riual  Development  Act,  as  amended 
by  Public  Laws  91-606  and  92-385.  Ap¬ 
plications  for  such  loans  must  be  received 
by  this  Department  prior  to  July  1, 1973, 
except  that  qualified  borrowers  who  re¬ 
ceive  Initial  loans  pursuant  to  this  desig¬ 


nation  may  be  eligible  for  subsequent 
loans. 

The  urgency  of  the  need  for  loans  in 
the  designated  areas  makes  it  imprac¬ 
ticable  and  contrary  to  the  public  in¬ 
terest  to  give  advance  notice  of  proposed 
rule  making  and  invite  public  participa¬ 
tion. 

Done  at  Washington,  D.C.,  this  30th 
day  of  October,  1972. 

Earl  L.  Butz, 
Secretary. 

|PR  Doc.72-18825  Filed  11-2-72:8:48  am] 


DEPARTMENT  OF  COMMERCE 

Maritime  Administration 

UNITED  STATES  TRUST  COMPANY  OF 
NEW  YORK 

Notice  of  Approval  of  Applicant  as 
Trustee 

Notice  is  hereby  given  that  United 
States  Trust  Cwnpany  of  New  York,  with 
ofBces  at  45  Wall  Street,  New  York,  NY, 
has  been  approved  as  trustee  pursuant  to 
Public  Law  89-346  and  46  CFR  221.21- 
221.30. 

Dated:  October  26,  1972. 

Burt  Kyle. 

Chief,  Office 
of  Domestic  Shipping. 

[FR  Doc.72-18882  FUed  11-2-72:8:53  am] 

National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.  C-374j 

BRENT  BIXLER  AND  NANCY  BIXLER 
Notice  of  Loan  Application 

October  27,  1972. 

Brent  Bixler  and  Nancy  Bixler  have 
applied  for  a  loan  from  the  Fisheries 
Loan  Fund  to  aid  in  the  purchase  of  a 
used  wood  vessel,  about  54  feet  in  length, 
to  engage  in  the  fishery  for  tuna  and 
bottom  fish  off  the  coasts  of  California, 
Oregon,  Washington,  Mexico,  and 
Canada. 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  16  U.S.C.  742c,  Fisheries 
Loan  Fund  Procedures  (50  CFR  Part  250, 
as  revised) ,  and  Reorganization  Plan  No. 
4  of  1970,  that  the  above  entitled  appli¬ 
cation  is  being  considered  by  the  National 
Marine  Fisheries  Service,  National 
Oceanic  and  Atmospheric  Administra¬ 
tion,  Department  of  Commerce,  Wash¬ 
ington,  D.C.  20235.  Any  person  desiring 
to  submit  evidence  that  the  contemplated 
operation  of  such  vessel  will  cause  eco¬ 
nomic  hardship  or  Injury  to  efficient  ves¬ 
sel  operators  already  operating  in  that 
fishery  must  submit  such  evidence  In 
writing  to  the  Director,  National  Ma¬ 
rine  Fisheries  Service,  within  30  days 


from  the  date  of  publication  of  this 
notice.  If  such  evidence  is  received  it  will 
be  evaluated  along  with  such  other  evi¬ 
dence  as  may  be  available  before  making 
a  determination  that  the  contemplated 
operation  of  the  vessel  will  or  will  not 
cause  such  economic  hardship  or  injury. 

Philip  M.  Roedel, 

Director. 

[FR  Doc.72-18836  Filed  11-2-72:8:49  am] 
[Docket  No.  C-3731 

IVAN  D.  DAVIS  AND  STAN  D.  DAVIS 
Notice  of  Loan  Application 

October  27,  1972. 

Ivan  D.  Davis  and  Stan  D.  Davis  have 
applied  for  a  loan  from  the  Fisheries 
Loan  Fund  to  aid  in  financing  the  pur¬ 
chase  of  a  used  steel  vessel,  about  44 
feet  in  length,  to  engage  in  the  fishery 
for  salmon,  tuna,  Dungeness  crab,  and 
sablefish  off  the  coasts  of  California, 
Oregon,  Washington,  and  Mexico. 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  16  U.S.C.  742c.  Fisheries 
Loan  Fund  Procedures  (50  CFR  Part  250, 
as  revised) ,  and  Reorganization  Plan  No. 
4  of  1970,  that  the  above  entitled  appli¬ 
cation  is  being  considered  by  the  Na¬ 
tional  Marine  Fisheries  Service,  National 
Oceanic  and  Atmospheric  Administra¬ 
tion,  Department  of  Commerce,  Wash¬ 
ington,  D.C.  20235.  Any  person  desiring 
to  submit  evidence  that  the  contemplated 
operation  of  such  vessel  will  cause  eco¬ 
nomic  hardship  or  injury  to  efficient  ves¬ 
sel  operators  already  operating  in  that 
fishery  must  submit  such  evidence  in 
writing  to  the  Director,  National  Marine 
Fisheries  Service,  within  30  days  from 
the  date  of  publication  of  this  notice. 
If  such  evidence  is  received  it  will  be 
evaluated  along  with  such  other  evidence 
as  may  be  available  before  making  a  de¬ 
termination  that  the  contemplated  oper¬ 
ation  of  the  vessel  will  or  will  not  cause 
such  economic  hardship  or  injury, 

Philip  M.  Roedel, 
Director. 

[FR  Doc.72-18837  Filed  11-2-72:8:49  am] 
[Docket  No.  S-590] 

LOUIS  D.  KNORI 
Notice  of  Loan  Application 

October  27,  1972. 

Louis  D.  Knori,  2594  Portland  Street, 
Eugene,  OR  97405,  has  applied  for  a  loan 
from  the  Fisheries  Loan  Fund  to  aid  in 
financing  the  purchase  of  a  used -wood 
vessel,  about  36  feet  in  length,  to  engage 
in  the  fishery  for  salmon  and  albacore 
off  the  coasts  of  California,  Oregon,  and 
Washington. 

Notice  Is  hereby  given,  pursuant  to  the 
provisions  of  16  US.C.  742c,  Fisheries 
Loan  Fund  Procedures  (50  (TFR  Part  250, 
as  revised) ,  and  Reorganization  Plan  No. 
4  of  1970,  that  the  above  entitled  appli¬ 
cation  is  being  considered  by  the  Na¬ 
tional  Marine  Fisheries  Service,  National 
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Oceanic  and  Atmospheric  Administra¬ 
tion,  Department  of  Commerce,  Wash¬ 
ington,  D.C.  20235.  Any  person  desiring 
to  submit  evidence  that  the  contemplated 
operation  of  such  vessel  will  cause  eco¬ 
nomic  hardship  or  injury  to  efficient  ves¬ 
sel  operators  already  operating  in  that 
fishery  must  submit  such  evidence  in 
writing  to  the  Director,  National  Marine 
Fisheries  Service,  within  30  days  from 
the  date  of  publication  of  this  notice. 
If  such  evidence  is  received  it  will  be 
evaluated  along  with  such  other  evidence 
as  may  be  available  before  making  a  de¬ 
termination  that  the  contemplated  oper¬ 
ation  of  the  vessel  will  or  will  not  cause 
such  economic  hardship  or  injury. 

Philip  M.  Roedel, 
Director. 

(FR  Doc.72-18838  PUed  11-2-72; 8: 50  am] 


Office  of  Import  Programs 

CITY  COLLEGE  OF  THE  CITY 
UNIVERSITY  OF  NEW  YORK 

Notice  of  Decision  on  Application  for 
Duty-Free  Entry  of  Scientific  Article 

The  following  is  a  decision  on  an  appli- 
cation  for  duty-free  entry  of  a  scientific 
article  pursuant  to  section  6(c)  of  the 
Educational.  Scientific,  and  Cultural  Ma¬ 
terials  Importation  Act  of  1966  (Public 
Law  89-651,  80  Stat.  897)  and  the  regu¬ 
lations  issu^  thereimder  as  amended  (37 
F.R.  3892  et  seq.). 

A  copy  of  the  record  pertaining  to  this 
decisicxi  is  available  for  public  review 
diuing  ordinary  business  hours  of  the 
Department  of  Commerce,  at  the  Office 
of  Import  Programs,  Department  of 
Commerce,  Washington,  D.C. 

Docket  No.  72-00553-33-46070.  AppU- 
cant:  City  College  of  the  City  Univer¬ 
sity  of  New  York,  138th  Street  and  Con¬ 
vent  Avenue,  New  York,  N.Y.  10031. 
Article:  Scanning  electron  microscope. 
Model  S4.  Manufacturer:  Cambridge  Sci¬ 
entific  Instruments,  Ltd.,  United  King¬ 
dom.  Intended  use  of  article:  Ihe  article 
Is  intended  to  be  used  to  examine  and 
record  (in  micrographs)  the  surface  con¬ 
tours  of  biological  materials.  Specific 
purposes  include  the  following: 

(1)  Determination  of  morphological 
characteristics  of  a  variety  of  fresh 
water  and  deep  sea  organisms; 

(2)  Investigation  of  surface  features 
such  as  integument,  mouth  parts,  and 
appendages  of  several  invertebrates; 

(3)  Study  of  the  specializations  of 
parasite  surfaces  and  host-tissue  dam¬ 
age  sites  stemming  from  parasitic  infec¬ 
tions;  and 

!  (4)  Exploration  by  microsurgical 

.  probing  or  with  a  laser  probe  of  a  variety 
of  nerve  cells;  including  cells  grown  In 
isolation,  that  specialize  in  the  produc¬ 
tion  of  neurohormones.  The  teaching 
materials  and  information  derived  from 
the  use  of  this  instrument  will  be  used 
in  a  variety  of  courses  at  the  City  Col¬ 
lege  including:  Biology  of  the  inverte- 
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brates,  cell  physiology,  vertebrate  histol¬ 
ogy,  and  biological  oceanography.  The 
article  may  be  used  by  other  disciplines 
within  the  College  of  Liberal  Arts  and 
Sciences,  such  as  the  Department  of 
Geology,  and  is  related  to  their  academic 
programs  by  supporting  graduate  stu¬ 
dents  studying  for  the  master’s  and  doc¬ 
toral  degrees. 

Comments:  Comments  dated  Jime  28, 
1972,  have  been  received  from  the  Ad¬ 
vanced  Metals  Research  Corp.  (AMR) 
which  state  Inter  alia  “the  AMR  Model 
900  provides  a  domestic  source  for  this 
type  of  instrumentation  which  is  fully 
competitive,  if  not  superior  to,  the  for¬ 
eign  made  instrument  in  the  areas  of 
scientific  capability,  routine  perform¬ 
ance,  availability  of  accessories,  etc.” 

Decision:  Application  approved.  No 
instrument  or  apparatus  of  equivalent 
scientific  value  to  the  foreign  article,  for 
such  purposes  as  this  article  is  intended 
to  be  used,  is  being  manufactured  in  the 
United  States. 

Reasons:  The  Department  of  Health. 
Educatimi,  and  Welfare  (HEW)  In  its 
memorandum  dated  September  18,  1972, 
advises  that  a  vacuum  system  utilizing 
separate  pumps  on  the  column  and 
chamber  is  pertinent  to  the  applicant’s 
studies  of  host  tissue  parasite  damage 
sites,  parasite  organs,  and  secretions  of 
damage;  also  surface  and  probed  xmder- 
surface  morphology  of  fresh  and  salt 
water  organisms.  The  foreign  article 
satisfies  this  pertinent  SF>ecificati(xi  by 
providing  a  two  diffusion  pump  system. 
The  AMR  900  has  a  single  diffusion  pump 
system.  In  its  comments,  AMR  pointed 
out  that  the  single  diffu^on  pump  sys¬ 
tem  of  the  AMR  900  Is  equipped  with  a 
manifold  with  two  separate  high  vacuum 
valves  dividing  the  pumping  conductance 
such  that  the  specimen  chamber  is 
pumped  independently  of  the  column  so 
that  either  both  the  chamber  and 
coliunn,  either  section  alcxie  or  neither 
section  may  be  pumped  along  in  full 
automatic  operation.  As  to  this  HEW 
advises  that  the  single  pump  system  pro¬ 
vided  in  the  AMR  Model  900  does  not 
fully  match  the  control  provided  by  the 
system  of  the  article.  HEW  cites  as  a 
precedent  its  prior  recommendation  re¬ 
lating  to  Docket  No.  72-00032-36-46070 
which  ccmforms  in  essential  particulars 
to  this  application. 

For  these  reasons  we  find  that  the 
Model  AMR-900  scanning  electron  mi¬ 
croscope  is  not  of  equivalent  scientific 
value  to  the  foreign  article  for  such  pur¬ 
poses  as  this  article  is  Intended  to  be 
used. 

’The  Department  of  Commerce  knows 
of  no  other  instrument  or  apparatus  of 
equivalent  scientific  value  to  the  foreign 
article,  for  such  purposes  as  this  article 
is  intended  to  be  used,  which  is  being 
manufactured  in  the  United  States. 

B.  Blankenheimer, 

Acting  Director, 
Office  of  Import  Programs. 

(FR  Doc.72-18848  Filed  11-2-72:8:60  am) 


MASSACHUSETTS  INSTITUTE  OF 
TECHNOLOGY 

Notice  of  Decision  on  Application  for 
Duty-Free  Entry  of  Scientific  Article 

The  following  is  a  decision  on  an  ap- 
plicatiMi  for  duty-free  entry  of  a  scien¬ 
tific  article  pursuant  to  section  6(c)  of 
the  Educational,  Scientific,  and  CTultural 
Materials  Importation  Act  of  1966 
(Public  Law  89-651,  80  Stat.  897)  and 
the  regulations  issued  thereunder  as 
amended  (37  F.R.  3892  et  seq.). 

A  copy  of  the  record  iiertaining  to  this 
decision  is  available  for  public  review 
during  ordinary  business  hours  of  the 
Department  of  Commerce,  at  the  Office 
of  Import  Programs,  Det>artment  of 
Commerce,  Washington,  DC, 

Docket  No.  72-00479-33-46040,  AppU- 
cant:  Massachusetts  Institute  of  Tech¬ 
nology,  77  Massachusetts  Avenue,  Cam¬ 
bridge,  MA  02139.  Article:  Electron 
microscope.  Model  JEM  lOOB.  Manufac¬ 
turer:  JEOL  Ltd.,  Japan.  Intended  use 
of  article:  The  article  is  intended  to  be 
used  in  a  wide  variety  of  investigations 
being  ccmducted  in  the  biology  depart¬ 
ment.  Notable  among  these  are  the  in¬ 
vestigation  of  the  growth  and  develop¬ 
ment  of  tumor  viruses,  the  growth  of 
malignant  hiunan  cells,  and  the  genetic 
control  of  virus  structiuo. 

Comments:  No  comments  have  been 
received  with  respect  to  this  application. 
Decision:  Application  approved.  No  in- 
stnunent  or  apparatus  of  equivalent 
scientific  value  to  the  foreign  article,  for 
such  purposes  as  this  article  is  intended 
to  be  used,  is  being  manufactured  in  the 
United  States.  Reasons:  The  foreign  arti¬ 
cle  has  a  specified  resolving  capability  of 
3  angstroms.  The  most  closely  compara¬ 
ble  domestic  instrument  Is  the  Model 
EMU-4C  electron  microscope  manufac¬ 
tured  by  the  Forgflo  Corp.  The  Model 
EMU-4C  has  a  specified  resolving  capa¬ 
bility  of  5  angstroms.  (The  lower  the 
niunerlcal  rating  in  terms  of  angstrom 
units,  the  better  the  resolving  capabil¬ 
ity.)  We  are  advised  by  the  Department 
of  Health,  Education,  and  Welfare  in 
its  memorandum  dated  October  6,  1972, 
that  the  additional  resolving  capa¬ 
bility  of  the  foreign  article  is  pertinent 
to  the  purposes  for  which  the  foreign 
article  is  Intended  to  be  used.  We.  there¬ 
fore,  find  that  the  Model  EMU-4C  Is 
not  of  equivalent  scientific  value  to  the 
foreign  article  for  such  purposes  as  the 
article  is  Intended  to  be  used. 

The  Department  of  Commerce  knows 
of  no  other  instrument  or  apparatus  of 
equivalent  scientific  value  to  the  foreign 
article,  for  such  purposes  as  this  article 
is  intened  to  be  used,  which  Is  being 
manufactured  In  the  United  States. 

B.  Blankenheiuer, 
Acting  Director, 
Office  of  Import  Programs. 

(FR  Doc.72-18847  PUed  11-2-72:8:50  am] 
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UNIVERSITY  OF  CALIFORNIA 

Notice  of  Applications  for  Duty-Free 
Entry  of  Scientific  Articles;  Correction 

In  the  Notice  of  Application  for  Duty- 
Free  Entry  of  SclenUflc  Articles  appear¬ 
ing  at  page  20340  In  the  Federal  Regis¬ 
ter  of  Friday,  September  29,  1972,  the 
following  correction  should  be  made. 

In  Docket  No.  73-00143-00-46040,  In¬ 
tended  use  of  article:  should  read  as 
follows: 

Intended  use  of  article:  The  articles 
are  components  for  an  existing  electron 
microscope  being  used  for  structural 
studies  of  purified  bacterial  viruses,  in¬ 
tracellular  viruses,  and  protein  crystals. 
Hie  article  wlU  also  be  used  in  the 
courses:  Microbiology — ^Biology  233a, 
233b,  Electron  Microscopy,  Microbiol¬ 
ogy — Biology — Chemistry  699,  Disserta¬ 
tion  Research  to  demonstrate  principles 
of  image  analysis  by  varying  the  tilt 
angle  of  the  specimen  and  provide  the 
possibility  of  specimen  tilt  for  various 
dissertation  research  projects. 

B.  Blankenheiher, 
Acting  Director. 

Office  of  Import  Programs. 

IPR  Doc.72-18847  Filed  11-2-72;  8:50  am J 


UNIVERSITY  OF  CALIFORNIA  ET  AL. 

Notice  of  Applications  for  Duty-Free 
Entry  of  Scientific  Articles 

The  following  are  notices  of  the  receipt 
of  applications  for  duty-free  entry  of 
scientific  articles  pursuant  to  section  6(c) 
of  the  Educational,  Scientific,  and  Cul¬ 
tural  Materials  Importation  Act  of  1966 
(Public  Law  89-651;  80  Stat.  897).  In¬ 
terested  persons  may  present  their  views 
with  respect  to  the  question  of  whether 
an  Instrument  or  apparatus  of  equivalent 
scientific  value  for  the  purposes  for 
which  the  article  is  intended  to  be  used 
Is  being  manufactured  in  the  United 
States.  Such  comments  must  be  filed  in 
triplicate  with  the  Director,  Special  Im¬ 
port  Programs  Division,  Office  of  Import 
Programs,  Washington,  D.C.  20230, 
within  20  calendar  days  after  the  date 
on  which  this  notice  of  application  Is 
published  In  the  Federal  Register. 

Amended  regulations  issued  under 
cited  Act.  as  published  In  the  Feb¬ 
ruary  24, 1972,  issue  of  the  Federal  Regis¬ 
ter.  prescribed  the  requirements  appli¬ 
cable  to  comments. 

A  copy  of  each  application  is  on  file, 
and  may  be  examined  during  ordinary 
Commerce  Department  business  hours  at 
the  Special  Import  Programs  Divlslcxi, 
Department  of  Commerce,  Washington, 
D.C. 

Docket  No.  73-00011-00-46040.  Appli¬ 
cant:  University  of  California,  San 
Francisco,  1438  South  10th  Street,  Rich¬ 
mond,  CA  94804.  Article:  Measuring 
drives  for  Elmlskop  101  electron  micro¬ 
scope.  Manufacturer:  Siemens  AG,  West 
Germany.  Intended  use  of  article:  The 
articles  are  accessories  to  an  existing 
electron  microscope  currently  being  used 


for  investigation  of  the  molecular  ar¬ 
rangement  of  protein  and  lipids  in  mem¬ 
branes,  mainly  photoreceptor  mem¬ 
branes  of  higher  animals  and  bacteria. 
Model  systems  consisting  of  synthetic 
lipids  and  photoreceptor  protein  ex¬ 
tracted  from  natural  membranes  are 
also  used.  Application  received  by  Com¬ 
missioner  of  Customs:  July  5,  1972. 

Docket  No.  73-00181-90-61195.  Appli¬ 
cant:  National  Bureau  of  Standards, 
B360  Building  224,  Washington,  D.C. 
20234.  Article:  I.G.T.  Printability  Tester, 
Universal  Model.  Manufacturer:  Ru- 
dolph-Meinjen’s,  Inc.  The  Netherlands. 
Intended  use  of  article:  The  article  is 
being  used  by  the  applicant  in  investi¬ 
gations  conducted  in  cooperation  with 
other  laboratories  to  standardize  the 
testing  of  the  printability  of  printing 
papers  by  each  participant  and  thereby 
provide  results  which  can  be  meaning¬ 
fully  compared.  Application  received  by 
Commissioner  of  Customs:  October  4, 
1972. 

Docket  No.  73-00182-01-01100.  Appli¬ 
cant:  University  of  Illinois,  Biochemistry 
Department,  Urbana,  m.  61801.  Article: 
Sequence  analyzer,  JAS-47K.  Manufac¬ 
turer:  JEOL  Ltd.,  Japan.  Intended  use  of 
article:  The  article  is  intended  to  be 
used  to  sequence  small  peptides  using 
the  subtractive  Edman-Dansyl  method 
of  detection  in  determining  the  sequen¬ 
tial  arrangement  of  the  amino  acids  in¬ 
volved  in  the  active  binding  site  of  these 
immunoglobulins.  Application  received 
by  Commissioner  of  Customs:  Octo¬ 
ber  11, 1972. 

B.  Blankenheimer, 

Acting  Director, 
Office  of  Import  Programs. 

|PR  Doc.72-18850  Filed  ll-2-72;8:50  am) 


DEPARTMENT  OF  HEALTH, 
EDUCATION,  AND  WELFARE 

Food  and  Drug  Administration 

FOOD  STANDARDS  FOR  CERTAIN 
TYPES  OF  EDIBLE  OILS 

Notice  of  Opportunity  for  Review  and 

Informal  Comment  on  Recom¬ 
mended  International  Standards 

Correction 

In  F.R.  Doc.  72-16646,  appearing  at 
page  21123,  in  the  issue  of  Thursday, 
October  5,  1972,  the  following  changes 
should  be  made: 

1.  On  page  21123,  Column  2,  directly 
above  the  heading  “Recommended  In¬ 
ternational  Standard  for  Edible  Soya 
Bean  Oil”  insert: 

[CAC/RS  20-1969) 

2.  On  page  21123,  in  the  fifth  line  of 
3.1  Colours,  the  word  “receive"  should 
read  “deceive.” 

3.  On  page  21123,  in  3.1.6,  under  the 
heading  Maximum  level  of  use,  insert 
the  word  “Do.”. 


4.  On  page  21123,  in  3.4.5,  after  “Phos¬ 
phoric  acid,”  insert  a  footnote  1  refer¬ 
ence. 

5.  In  the  first  column  on  page  21124, 
the  symbol  in  the  parenthesis  in  7.4 
Determination  of  iodine  valued) ,  should 
read  “(Ii) .” 

6.  In  the  third  column  on  page  21124. 
in  3.2  Flavours.,  the  word  “atoxic”  in  the 
third  line,  should  read  “a  toxic.” 

7.  Directly  above  the  heading  “Recom¬ 
mended  IntematiOTial  Standard  for 
Edible  Cottonseed  Oil,”  in  the  first 
column  on  i>age  21126,  insert: 

[CAC/RS  22-1969] 

8.  In  the  third  column  on  page  21126, 
in  the  paragraph  directly  below  7.6  Hal- 
phen  test.  Insert  “as”  between  “ex¬ 
pressed”  and  "a.” 

9.  On  page  21127,  under  the  heading 
“Selected  Bibliography,”  in  the  seventh 
line,  “1953,”  should  read  “1958.” 

10.  On  page  21127,  in  the  first  column, 
directly  above  the  heading  “Recom¬ 
mended  International  Standard  for 
Edible  Sunfiowerseed  Oil,”  insert: 

[CAC/RS  23-1969] 

11.  On  page  21127,  in  the  first  column, 
under  the  heading  “Description,”  the 
Latin  phrase  “Helianthus  annuus,” 
should  read  “Helianthus  annuus  L.” 

12.  In  the  first  column  of  i>age  21128, 
in  7.3  Determination  of  saponification 
value,  in  the  fifth  line,  the  symbol  after 
the  word  “value”  shoiild  read  “(Is).” 

13.  On  page  21128,  in  the  first  column, 
in  7.6  Determination  of  acid  value,  in  the 
fifth  line  after  “n.D.”,  insert  “1.”. 

14.  On  page  21128,  in  the  third 
column,  directly  above  the  heading 
“Recommended  International  Standard 
for  Edible  Rapeseed  Oil,”  insert: 

[CAC/RS  24-1969] 

15.  On  page  21128,  in  the  third 
column,  in  the  second  line  of  3.2 
Flavours.,  the  word  “ssmethic,”  should 
read  “synthetic.” 

16.  In  the  first  column  of  page  21129, 
in  4.2,  under  the  heading  Maximum  level, 
the  figure  “0.5  percent  m./m.”,  should 
read  “0.05  percent  m./m.”. 

17.  In  the  first  column  of  page  21129. 
in  the  second  line  of  6.1.1,  the  word 
“rayison,”  should  read  “ravison.” 

18.  In  the  first  column  on  page  21130, 
directly  above  the  heading  “Recom¬ 
mended  Intematicmal  Standard  for 
Edible  Maize  Oil,”  Insert: 

[CAC/RS  25-1969] 

19.  In  the  first  column  on  page  21130, 
in  the  second  line  under  “Description,” 
the  Latin  phrase  "Zea  mays.”  should 
read  “Zea  mays  L.” 

20.  On  page  21130,  in  the  second 
column,  transpose  “4.3  thru  4.7”  above 
footnote  1  and  transpose  “5.  Hygiene 
thru  6.2.1”  above  “6.2.2.” 

21.  On  page  21131,  in  the  first  colurmi, 
under  7.7,  the  symbol  “(IP),”  in  the  first 
line,  should  read  “(LO.” 

22.  On  page  21132,  in  the  first  colurmi, 
under  7.4,  in  the  fifth  line,  the  reference 
to  “n.D.7.7,”  should  read  “H.D.7.3.”. 
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23.  On  page  21132,  in  the  first  column, 
transpose  7.6.1  and  the  paragraph  after 
it  to  appear  directly  below  7.6  Identifica¬ 
tion  of  sesameseed  oil. 

24.  On  page  21133,  in  the  second  col¬ 
umn  under  7.4  Determination  of  iodine 
value,  the  symbol  directly  after  “value”, 
reading  “(II),”  should  read  “(Ii).” 

25.  On  page  21133,  in  the  second  col¬ 
umn  under  7.6  Determination  of  acid 
value,  the  symbol  “(lA) in  the  first  and 
fifth  lines,  should  read  “(Ia).” 

26.  In  the  second  coliunn  of  page 
21133,  under  7.7  Determination  of  perox¬ 
ide  value,  the  symbol  “(IP)”  after  the 
word  “value”  in  the  first  line  should  read 

“(Ir).” 

27.  On  page  21134,  in  the  third  col¬ 
umn,  in  the  paragraph  below  7.2  Deter¬ 
mination  of  refractive  index,  the  formula 
in  the  parenthesis  in  the  second  line 
should  read  “(no  40"  C.).” 

DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing  Production  and  Mortgage 
Credit 

(Doclcets  Nos.  N-72-103.  N-72-109.  N-72-110I 

SAN  FRANCISCO,  LOS  ANGELES,  AND 
ATLANTA  AREA  OFFICES  AND 
PHOENIX  AND  MEMPHIS  INSUR¬ 
ING  OFFICES 

Notice  of  Extension  of  Experimental 
Change  in  Procedures  for  Applica¬ 
tion  for  Approval  of  Projects  for 
Mortgage  Insurance  and  Reduction 
of  Required  Fees 

Notice  is  hereby  given  of  extended  con¬ 
tinuation  of  the  experimental  change  in 
procedures  and  reduction  of  fees  made 
applicable  to  letters  of  feasibility /condi¬ 
tional  commitments  in  the  area  offices  in 
San  Francisco,  Calif.,  c«i  August  9,  1971 
(36  F.R.  15678,  August  17,  1971),  Los 
Angeles,  Calif.,  on  March  1, 1972  (37  F.R. 
6417,  March  29,  1972),  and  Atlanta,  Ga., 
on  March  6, 1972,  and  the  insuring  offices 
in  Phoenix,  Ariz.,  on  February  14,  1972, 
and  MempWs,  Tenn.,  on  March  13,  1972, 
and  continued  in  effect  in  such  offices 
through  October  31,  1972  (37  F.R.  6417, 
March  29,  1972).  Accordingly,  such 
changes  in  procedures  and  fees  will  con¬ 
tinue  in  effect  through  and  including 
January  31,  1973.  Comment  and  public 
procedure  with  respect  to  this  temporary 
change  have  been  determined  to  be 
impracticable. 

Issued  at  Washington,  D.C.,  October 
27,  1972. 

John  L.  Ganley, 
Deputy  Assistant  Secretary  for 
Housing  Production  and 
Mortgage  Credit — Federal 

Housing  Commissioner  (.Fed¬ 
eral  Housing  Administration) , 
Department  of  Housing  and 
Urban  Development. 

IFR  Doc.72-18867  Piled  ll-2-72;8:62  am] 


Office  of  the  Secretary 
[Docket  No.  I>-72-208I 

ATTESTING  OFFICERS 

Designation  and  Delegation  of  Au¬ 
thority  To  Cause  Department  Seal 
To  Be  Affixed  and  To  Authenticate 
Copies  of  Documents 

The  designation  and  delegation  of  au¬ 
thority  to  affix  the  Department  seal  and 
authenticate  documents  published 
December  15,  1971,  in  the  Federal  Regis¬ 
ter  (36  F.R.  23835)  is  amended  as  fol¬ 
lows  to  refiect  changes  in  p>osition,  titles 
and  responsibilities: 

(a)  Revise  Item  5  to  read: 

5.  Interstate  Land  Sales  Administra¬ 
tor. 

(b)  Revise  Item  6  to  read: 

6.  Deputy  Administrator,  Office  of  In¬ 
terstate  Land  Sales  Registration. 

(c)  Revise  Item  7  to  read: 

7.  Federal  Insurance  Administrator, 
Federal  Insurance  Administration. 

(d)  Revise  Item  8  to  read: 

8.  Assistant  Administrator  (Program 
Development)  Federal  Insurance  Admin¬ 
istration. 

(e)  Redesignate  present  Items  7 
through  13  as  Items  9  through  15. 

(Sec.  7(d),  79  Stat.  670;  42  U.S.C.  3535(d)) 

Effective  date.  This  delegation  of  au¬ 
thority  is  effective  upon  publication  in 
the  Federal  Register  (11-3-72). 

George  Romney, 
Secretary  of  Housing  and 
Urban  Development. 

[FR  Doc.72-18799  FUed  ll-2-72;8;46  am] 

ATDMIC  ENERGY  CDMMISSIDN 

[Dockets  Nos.  50-324,  50-325] 

CAROLINA  POWER  AND  LIGHT  CO. 

Notice  of  Consideration  of  Issuance  of 
Facility  Operating  Licenses  and 
Opportunity  for  Hearing;  Notice  of 
Hearing 

In  the  matter  of  Carolina  Power  and 
Light  Co.  (Brunswick  Steam  Electric 
Plant  Units  1  and  2). 

The  Atomic  Energy  Commission  (the 
Commission)  will  consider  the  issuance 
of  facility  operating  licenses  to  the  Caro¬ 
lina  Power  and  Light  Co.  (the  applicant) 
which  would  authorize  the  applicant  to 
possess,  use,  and  operate  the  Brimswick 
Steam  Electric  Plant,  Units  1  and  2,  two 
boiling  water  nuclear  reactors  (the  facili¬ 
ties),  located  on  the  Cape  Fear  River, 
near  Southport,  N.C,  at  steady-state 
power  levels  not  to  exceed  2,436  mega¬ 
watts  thermal  each  in  accordance  with 
the  provisions  of  the  license  and  the  tech¬ 
nical  specifications  appended  thereto. 
The  licenses  would  be  issued  upon  the 
completion  of  a  favorable  safety  evalua¬ 
tion  of  the  application  by  the  Commis¬ 
sion’s  Directorate  of  Licensing,  the  com¬ 
pletion  of  the  environmental  review 
required  by  the  Commission’s  regulations 
in  10  CPR  Part  50,  Appendix  D,  the  re¬ 
ceipt  of  a  report  on  the  applicant’s  appli¬ 
cation  for  facility  operating  licenses  by 


the  Advisory  Committee  on  Reactor 
Safegruards,  and  a  finding  by  the  Com¬ 
mission  that  the  application  for  the  facil¬ 
ity  licenses,  as  amended,  complies  with 
the  requirements  of  the  Atomic  Energy 
Act  of  1954,  as  amended  (Act) ,  and  the 
Commission’s  regrulations  in  10  CFR 
Chapter  1.  Construction  of  the  facilities 
was  authorized  by  Construction  Permit 
Nos.  CPPR-67  and  CPPR-68  issued  by  the 
Commission  on  February  7,  1970.  Con¬ 
struction  of  Unit  2  is  anticipated  to  be 
completed  by  December  1, 1973,  and  Unit 
1  by  December  1,  1974. 

Prior  to  issuance  of  each  operating  li¬ 
cense,  the  Commission  will  inspect  the 
facility  to  determine  whether  it  has  been 
constructed  in  accordance  with  the  ap¬ 
plication,  as  amended,  and  the  provisions 
of  the  construction  permit.  In  addition, 
the  licenses  will  not  be  issued  until  the 
Commission  has  made  the  findings,  re¬ 
flecting  its  review  of  the  application 
under  the  Act  which  will  be  set  forth  in 
the  proposed  licenses,  and  has  concluded 
that  the  issuance  of  the  licenses  will  not 
be  inimical  to  the  common  defense  and 
security  or  to  the  health  and  safety  of 
the  public.  Upon  issuance  of  the  licenses, 
the  applicant  will  be  required  to  execute 
an  indemnity  agreement  as  required  by 
section  170  of  the  Act  and  10  CFR  Part 
140  of  the  Commission’s  regulations. 

In  addition  to  the  above,  the  facilities 
are  subject  to  the  provisions  of  section  B 
of  Appendix  D  to  10  CPR  Part  50,  which 
sets  forth  procedures  applicable  to  review 
of  environmental  considerations  for  pro¬ 
duction  and  utilization  facilities  for 
which  construction  permits  or  operating 
licenses  were  issued  in  the  pericld  Janu¬ 
ary  1, 1970-September  9, 1971.  These  pro¬ 
visions  require  that  a  hearing  be  held  to 
consider  whether  the  construction  per¬ 
mits  should  be  continued,  modified, 
terminated,  or  appropriately  conditioned 
to  protect  environmental  values.  With 
respect  to  this  consideration,  notice  is 
hereby  given,  pursuant  to  the  Act  and 
the  regulations  in  10  CFR  Part  2,  “Rules 
of  Practice,”  and  Appendix  D  to  10  CFR 
Part  50,  “Implementation  of  the  National 
Environmental  Policy  Act  of  1969,”  that  a 
hearing  will  be  held  in  the  captioned 
proceeding  by  an  Atomic  Safety  and  Li¬ 
censing  Board  (Board)  at  a  time  and 
place  to  be  fixed  by  subsequent  order  of 
the  Board  to  consider  and  make  deter¬ 
minations  on  the  matters  set  forth  below. 

1.  In  the  event  that  this  proceeding 
is  not  a  contested  proceeding  as  defined 
by  10  CFR  2.4 (n)  of  the  Commission’s 
“Rules  of  Practice,”  the  Board  will  with¬ 
out  conducting  a  de  novo  evaluation  of 
the  application  determine  whether  the 
environmental  review  conducted  by  the 
Commission’s  regulatory  staff  pursuant 
to  Appendix  D  of  10  CFR  Part  50  has 
been  adequate. 

2.  In  the  event  that  this  proceeding  is 
a  contested  proceeding,  the  Board  will 
decide  any  matters  in  controversy  among 
the  parties  within  the  scope  of  Appendix 
D  to  10  CFR  Part  50,  with  regard  to 
whether,  in  accordance  with  the  require¬ 
ments  of  Appendix  D  to  10  CFR  Part  50, 
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the  construction  i>ennits  should  be  con¬ 
tinued,  modified,  terminated,  or  appro¬ 
priately  conditioned  to  protect  environ¬ 
mental  values. 

3.  Regardless  of  whether  the  proceed¬ 
ing  is  contested  or  imcontested,  the  Board 
will,  in  accordance  with  section  A.ll  of 
Appendix  D  of  10  CFR  Part  50,  (a) 
determine  whether  the  requirements  of 
section  102(2)  (C)  and  (D)  of  NEPA 
and  Appendix  D  to  10  CFR  Part  50  of 
the  Commission’s  regulations  have  been 
complied  with  in  this  proceeding:  (b)  in¬ 
dependently  consider  the  final  balance 
among  conflicting  factors  contained  in 
the  record  of  the  proceeding  with  a  view 
toward  determining  the  appropriate  ac¬ 
tion  to  be  taken;  and  (c)  determine,  after 
weighing  the  environmental,  economic, 
technical,  and  other  benefits  against  en¬ 
vironmental  costs  and  considering  avail¬ 
able  alternatives,  whether  the  construc¬ 
tion  permits  should  be  continued, 
modified,  terminated,  or  appropriately 
conditioned  to  protect  environmental 
values. 

The  Board  will  be  designated  by  the 
Atomic  Energy  Commission.  Notice  as 
to  its  membership  will  be  published  in 
the  Federal  Register. 

Within  thirty  (30)  days  from  the  date 
of  publication  of  this  present  notice  in 
the  Federal  Register,  the  applicant  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  facility  operating  li¬ 
censes  and  any  person  whose  interest 
may  be  affected  by  this  proceeding  may 
file  a  petition  for  leave  to  intervene  (1) 
with  respect  to  the  issuance  of  the  fa¬ 
cility  operating  licenses;  or  (2)  with  re¬ 
spect  to  whether,  considering  those 
matters  covered  by  Appendix  D  to  10 
C?FR  Part  50,  the  construction  permits 
should  be  continued,  modified,  termi¬ 
nated,  or  appropriately  conditioned  to 
protect  environmental  values.  Requests 
for  a  hearing  and  petitions  for  leave  to 
Intervene  shall  be  filed  in  accordance 
with  the  Commission’s  “Rules  of  Prac¬ 
tice”  in  10  CFR  Part  2. 

A  petition  for  leave  to  intervene  must 
be  filed  imder  oath  or  affirmation  in  ac¬ 
cordance  with  the  provisions  of  10  CFR 
2.714.  As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  the  interest  of  the  petitioner  In 
the  proceeding,  how  that  interest  may 
be  affected  by  the  results  of  the  proceed¬ 
ing,  and  any  other  contentions  of  the 
petitioner  including  the  facts  and  rea¬ 
sons  why  he  should  be  permitted  to  in¬ 
tervene,  with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner’s  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2) 
the  nature  and  extent  of  the  petitioner’s 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be  en¬ 
tered  in  the  proceeding  on  the  peti¬ 
tioner’s  Interest.  Any  such  petition  shall 
be  accompanied  by  a  supporting  affi¬ 
davit  Identlfjdng  the  specific  aspect  or 
aspects  of  the  subject  matter  of  Uie  pro¬ 
ceeding  as  to  which  the  petitioner  wishes 
to  Intervene  and  setting  forth  with  par¬ 
ticularity  both  the  facts  pertaining  to 


his  interest  and  the  basis  for  his  con¬ 
tentions  with  regard  to  each  aspect  on 
which  he  desires  to  intervene.  A  peti¬ 
tion  that  sets  forth  contentions  relating 
only  to  matters  outside  the  jurisdiction 
of  the  Commission  will  be  denied. 

A  request  tor  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Office  of  the  Secretary  of  the  Com¬ 
mission,  U.S.  Atomic  Eiiergy  Commis¬ 
sion,  Washington,  DC  20545,  Attention: 
Chief,  Public  Proceedings  Staff,  or  may 
be  delivered  to  the  Commission’s  Public 
Document  Room,  1717  H  Street  NW., 
Washington,  DC,  not  later  than  thirty 
(30)  days  from  the  date  of  publication 
of  this  notice  in  the  Federal  Register. 
A  petition  for  leave  to  intervene  which 
is  not  timely  will  not  be  gi-anted  unless 
the  Commission  determines  that  the 
petitioner  has  made  a  substantial  show¬ 
ing  of  good  cause  for  failure  to  file  on 
time  and  after  the  Commission  has  con¬ 
sidered  those  factors  specified  in  10  CFR 
2.714(a). 

If  a  request  for  a  hearing  or  petition 
for  leave  to  intervene  with  respect  to  the 
issuance  of  facility  operating  licenses  is 
filed  within  the  time  prescribed  in  this 
notice,  the  Commission  will  issue  a  notice 
of  hearing  or  an  appropriate  order. 

Any  person  who  does  not  wish  to,  or 
is  not  qualified  to  become  a  party  to  this 
proceeding  concerning  continuaticm, 
modification,  termination,  or  condition¬ 
ing  the  construction  permits  may  request 
permission  to  make  a  limited  appear¬ 
ance  pursuant  to  the  provisions  of  10 
CFR  2.715.  A  person  making  a  limited 
appearance  may  only  make  an  oml  or 
written  statement  cm  the  record,  and 
may  not  partlcip>ate  in  the  proceeding 
in  any  other  way.  Limited  appearances 
will  be  permitted  at  the  time  of  the  hear¬ 
ing  in  the  discretion  of  the  Board,  within 
such  limits  and  on  such  conditions  as 
may  be  fixed  by  the  Board.  Persons  de¬ 
siring  to  make  a  limited  appearance  are 
requested  to  inform  the  S^retary  of  the 
Commission,  U.S.  Atomic  Energy  Com¬ 
mission,  Washington,  D.C.  20545,  not 
later  than  thirty  (30)  days  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register. 

A  person  permitted  to  make  a  limited 
appearance  does  not  become  a  party,  but 
may  state  his  position  and  raise  ques¬ 
tions  which  he  would  like  to  have  an¬ 
swered  to  the  extent  that  the  questicms 
are  within  the  scope  of  the  hearing  as 
specified  in  the  issues  set  out  above. 

In  the  event  that  this  proceeding  con¬ 
cerning  continuation,  modification,  ter¬ 
mination,  or  conditi(xiing  the  construc¬ 
tion  permits  is  not  contested,  the  Board 
will  convene  a  prehearing  conference  of 
the  parties  within  sixty  (60)  days  after 
this  notice  of  hearing  or  such  other  time 
as  may  be  appropriate,  at  a  time  and 
Idace  to  be  set  by  the  Board.  It  will  also 
set  the  schedule  for  the  evidentiary  hear¬ 
ing.  Notice  of  the  prehearing  confer¬ 
ence  and  the  hearing  will  be  published 
in  the  Federal  Register. 

In  the  event  that  this  pr(x;eeding  con¬ 
cerning  continuation,  modification,  ter¬ 
mination,  or  conditioning  the  construc- 


ticrn  permits  becomes  a  contested  pro¬ 
ceeding,  the  Board  will  convene  a  special 
prehearing  conference  of  the  parties  to 
the  proceeding  and  persons  who  have 
filed  petitions  for  leave  to  intervene,  or 
their  counsel,  to  be  hrfd  within  sixty 
(60)  days  from  the  date  of  publication 
of  this  notice  in  the  Federal  Register, 
or  within  such  other  time  as  may  be  ai>- 
propriate,  at  a  place  to  be  set  by  the 
Board  for  the  purpose  of  dealing  with 
the  matters  specified  in  10  CFR  2.751a. 

The  Board  will  convene  a  prehearing 
conference  of  the  parties,  or  their  coun¬ 
sel,  to  be  held  subsequent  to  any  special 
prehearing  conference  and  within  sixty 
(60)  days  after  discovery  has  been  com¬ 
pleted,  or  within  such  other  time  as  may 
be  appropirate,  at  a  place  to  be  set  by 
the  Board  for  the  purpose  of  dealing  with 
the  matters  specified  in  10  CFR  2.752. 

Notices  of  the  dates  and  places  of  the 
special  prehearing  conference,  the  pre- 
hearing  conference  and  the  hearing  will 
be  published  in  the  Federal  Register. 

For  further  details  pertinent  to  the 
matters  under  consideration,  see  the  ap¬ 
plication  for  the  facility  operating  li¬ 
censes  dated  May  30,  1972,  as  amended, 
and  the  applicant’s  Environmental  Re¬ 
port  dated  November  8,  1971,  which  are 
available  for  public  inspection  at  the 
Commission’s  Public  Document  Room, 
1717  H  Street  NW.,  Washington,  DC,  and 
at  the  Southport-Brunswick  County 
Library,  109  West  Moore  Street,  South- 
port,  NC  28461.  As  they  become  available, 
the  following  documents  also  will  be 
available  at  the  above  locations:  (1) 
Safety  Evaluation  prepared  by  the  Di¬ 
rectorate  of  Licensing;  (2)  the  Commis¬ 
sion’s  draft  detailed  statement  on  en¬ 
vironmental  considerations  pursuant  to 
10  CFR  Part  50,  Appendix  D;  (3)  the 
Commission’s  final  detailed  statement  on 
environmental  considerations;  (4)  the 
report  of  the  Advisory  Committee  on  Re¬ 
actor  Safeguards  on  the  application  for 
facility  operating  licenses;  (5)  the  pro¬ 
posed  facility  operating  licenses;  and  (6) 
the  propos^  technical  specifications, 
which  will  be  attached  to  the  proposed 
facility  operating  licenses.  Copies  of 
items  (1),  (3).  (4),  and  (5)  may  be  ob¬ 
tained  by  request  to  Deputy  Director  for 
Reactor  Projects,  Directorate  of  Licens¬ 
ing,  U.S.  Atomic  Energy  Commission, 
Washington,  D.C.  20545. 

With  respect  to  this  proceeding  con¬ 
cerning  continuation,  modification,  ter¬ 
mination,  or  conditioning  the  construc¬ 
tion  permits,  the  Commission  will  dele¬ 
gate  to  the  Atomic  Safety  and  Licensing 
Appeal  Board  the  authority  and  the  re¬ 
view  function  which  would  otherwise  be 
exercised  and  performed  by  the  Com¬ 
mission.  The  Commission  will  establish 
the  Appeal  Board  pursuant  to  10  CFR 
2.785  and  will  make  the  delegation  pur¬ 
suant  to  subparagraph  (a)(1)  of  that 
section.  The  Appeal  Board  will  be  com¬ 
posed  of  a  chairman,  and  two  other 
members  to  be  designated  by  the  Com¬ 
mission.  Notice  as  to  the  membership  of 
the  Appeal  Board  will  be  published  in 
the  Federal  Register. 
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Dated  at  Washington,  D.C.,  this  27th 
day  of  October  1972. 

United  States  Atomic 
Energy  Commission, 
Path.  C.  Bender, 

Secretary  of  the  Commission. 
IFR  Doc.72-18754  Filed  11-2-72; 8:45  am] 


CIVIL  AERONAUTICS  BOARD 

[Docket  No.  21828;  Order  72-10-981 

AMERICAN-TRANS  CARIBBEAN 
MERGER  CASE 

Order  on  Petition  and  Order  To  Show 
Cause 

Adopted  by  the  Civil  Aeronautics 
Board  at  its  office  in  Washington,  D.C., 
on  the  31st  day  of  October,  1972. 

On  April  26,  1972,  James  Matthiesen, 
a  former  pilot  of  Trans  Caribbean  Air¬ 
ways,  Inc.,  who  is  now  employed  by 
American  Airlines,  filed  a  petition  with 
the  Board  requesting  an  order  to  compel 
American  Airlines  to  arbitrate  his  claim 
for  a  displacement  allowance  pursuant  to 
the  labor  protective  provisions  imposed 
by  the  Board  in  the  American-Trans 
Caribbean  Merger  Case,  Order  70-12-161, 
December  31, 1970.  An  answer  to  the  peti¬ 
tion  was  filed  by  American  Airlines. 
Subsequently,  motions  for  leave  to  file  a 
response  to  American’s  answer  were  filed 
by  the  Trans  Caribbean  Airways  Master 
Executive  Counsel  (TCA-MEC)  and  the 
petitioner.  These  responses  are  directly 
relevant  to  this  proceeding  and  we  will 
grant  leave  to  file  them.  Similarly,  we 
will  grant  the  request  of  certain  Ameri¬ 
can  pilots  formerly  employed  by  Trans 
Caribbean  who  have  displacement  allow¬ 
ance  claims  under  the  labor  protective 
provisions  that  they  be  allowed  to  file  a 
“statement  of  position”  vis-a-vis  Ameri¬ 
can’s  answer.  Petitioner  thereafter  filed 
a  motion  for  expedited  treatment. 

Petitioner  claims  that  for  the  12 
months  preceding  the  merger  of  Ameri¬ 
can  and  Trans  Caribbean  he  earned  an 
average  of  $4,015.01  per  month,  but  that 
during  the  10-month  period  immediately 
following  the  date  of  his  displacement 
from  a  Trans  Caribbean  captaincy,  his 
average  monthly  compensation  by  Amer¬ 
ican  Airlines  was  $1,751.65.  For  the  10- 
month  period  this  amounts  to  a  gross 
differential  of  $22,633.60.  Petitioner  filed 
a  claim  for  a  displacement  allowance 
with  American  on  May  25,  1971,  to  which 
the  airline  replied  it  could  not  directly 
respond.  Subs^uently,  on  July  30,  1971, 
purportedly  acting  on  the  advice  of  the 
Allied  Pilots  Association  he  mailed  a 
“grievance  letter”  to  American  protest¬ 
ing  the  carrier’s  alleged  violation  of  the 
labor  protective  provisions  by  its  failure 
to  provide  the  prescribed  displacement 
allowance.  On  October  6,  American 
denied  the  petitioner’s  claim,  but  pro¬ 
posed  that  the  dispute  might  be  pre¬ 
sented  to  the  AA-APA  System  Board  of 
Adjustment,  with  a  neutral  referee  for 
a  fifth  member  of  the  board.  On  Decem¬ 


ber  2,  1971,  American  wrote  to  petitioner 
and  invited  him  to  participate  in  pro¬ 
ceedings  before  the  System  Board  sitting 
with  a  neutral  member  which  would 
make  final  and  binding  findings  on  all 
claims.  Petitioner  alleges  he  wras  offered 
no  opportunity  to  participate  in  the 
selection  of  the  neutral  and  that  the 
System  Board  is  comprised  of  two  repre¬ 
sentatives  from  American,  two  frwn 
APA  and  the  neutral,  named  by  Ameri¬ 
can,  but  that  the  panel  does  not  include 
any  representative  of  the  former  Trans 
Caribbean  pilots.  This  panel  w^as  unsatis¬ 
factory  to  petitioner.'  Moreover,  after  re¬ 
tention  of  an  attorney  it  was  determined 
by  petitioner  that  the  dispute  under  the 
labor  protective  provisions  was  not 
within  the  jurisdiction  of  the  American/ 
APA  System  Board  because  it  does  not 
arise  from  the  terms  of  the  American/ 
APA  collective  bargaining  agreement. 

On  February  23,  1972,  petitioner’s  at¬ 
torney  WTOte  American  and  requested 
a  written  response  to  the  displacement 
allowance  claim  and  “withdrew”  the 
“grievance”  filed  July  30, 1971.  Petitioner 
alleges  that  subsequent  communication 
with  American’s  attorney  was  also  fruit¬ 
less  and  that  the  carrier  was  not  pre¬ 
pared  to  pay  the  allowance  absent  arbi¬ 
tration  of  the  matter.  It  is  therefore 
iu*ged  that  the  Board  issue  an  order  (a) 
declaring  that,  by  its  delay  and  failure  to 
respond  to  or  process  petitioner’s  claim, 
American  has  violated  both  the  letter 
and  spirit  of  the  labor  protective  pro- 
visiwis;  (b)  directing  American  to  re¬ 
spond  within  10  days  to  an  arbitration 
proposal  previously  made  by  petitioner, 
and  absent  acceptance  of  this  proposal 
directing  that  the  dispute  may  be  re¬ 
ferred  by  either  party  to  an  arbitrator 
chosen  by  a  specifically  set  out  proce¬ 
dure;  (c)  directing  that  the  salary  and 
expenses  of  the  arbitrator  so  selected, 
together  with  all  related  expenses  of 
arbitration,  shall  be  borne  solely  and 
fully  by  American;  (d)  directing  that  the 
arbitrator’s  decision  be  final  and  binding 
on  all  parties;  (e)  requiring  American 
to  reimburse  and  make  whole  the  peti¬ 
tioner  for  all  costs  and  expenses,  includ¬ 
ing  attorneys  fees  an'd  expenses,  incurred 
in  obtaining  both  the  Board’s  order  and 
the  arbitration  award;  and  (f)  directing 
that  American  act  prMnptly  and  process 
all  claims  filed  by  former  ’Trans  Carib¬ 
bean  employees  under  the  labor  protec¬ 
tive  provisions. 

American’s  answer  asserts  that  there 
has  been,  and  is,  no  reluctance  on  Amer¬ 
ican’s  part  to  arbitrate  Captain  Mat- 
thiesen’s  claim.  Indeed,  American  states 
that  the  petitioner’s  claim  was  duly  in¬ 
cluded  in  the  displacement  allowance 
claims  pending  before  Mr.  Leverett 
Edwards  (former  Chairman  of  the  Na¬ 
tional  Mediation  Board)  sitting  as  the 
neutral  member  of  the  American/APA 


>  There  Is  an  outstanding  dispute  between 
the  APA  and  the  former  Trans  Caribbean 
flight  personnel  concerning  Integration  of 
seniority  lists  which  Is  currently  the  subject 
of  an  arbitration  proceeding  ordered  by  the 
Board. 


System  Board  of  Adjustment.  The  car¬ 
rier  claims  that  after  receipt  of  the 
February  23,  1972,  letter  frcHn  petition¬ 
er’s  attorney,  American  proposed  that 
Matthiesen’s  displacement  allowance 
claim  be  included  among  the  issues  heard 
in  the  Board-ordered  arbitration  of  the 
flight  crew  seniority  list  integration  dis¬ 
pute,*  for  which  the  various  parties  had 
agreed  that  Prof.  Russell  Smith  should 
act  as  arbitrator.  Moreover,  the  airline 
asserts,  it  is  the  petitioner,  acting 
through  his  attorney,  who  has  refused  to 
arbitrate  the  displacement  claim  as  de¬ 
scribed  above,  but  instead  has  attempted 
to  withdraw  xmilaterally  from  an  arbi¬ 
tration  already  agreed  upon.* 

American  urges  that  in  deciding  what 
to  do,  a  number  of  factors  should  be 
taken  into  account.  First,  it  asserts  that 
petitioner’s  claim  is  not  a  matter  of 
simple  mechanical  calculations  from 
known  figiu-es,  for  it  involves  a  number 
of  questions  of  interpretation  and  appli¬ 
cation  of  labor  protective  provisions  in 
light  of  conditions  existing  at  Trans 
Caribbean  prior  to  the  merger.  Second, 
issues  involved  in  petitioner’s  displace¬ 
ment  allowance  claim  are  related,  and 
perhaps  intertwined  with,  issues  before 
Arbitrator  Smith  in  the  arbitration  of 
seniority  list  integration.  ’Third,  fairness, 
consistency  of  result,  and  practical  con¬ 
venience  to  everyone  point  to  having  one 
arbitration  covering  all  displacement  al¬ 
lowance  claims  growing  out  of  the  Amer¬ 
ican-Trans  Caribbean  merger. 

American  concludes  that  the  Board 
need  not  issue  any  further  order,  but 
can  rely  on  normal  processes  of  accom¬ 
modation  to  produce  arbitration  of  peti¬ 
tioner’s  claim.  It  urges  that,  if  we  dis¬ 
agree,  we  should  interpret  our  previous 
order  directing  arbitration  of  the  senior¬ 
ity  list  dispute  to  Include  arbitration  of 
displacement  allowance  claims  and  all 
other  flight-crew  claims  that  may  arise 
out  of  the  American-Trans  Caribbean 
merger.  It  urges  that  there  is  no  basis 
to  sustain  petitioner’s  additional  re¬ 
quests  for  relief.* 

In  his  reply  to  America’s  answer, 
petitioner  rejects  the  carrier’s  suggestion 
that  the  petitioner’s  claim  is  related  to  or 


*See  Order  71-5-30,  served  May  7,  1971, 
and  Order  71-6-71,  served  June  14,  1971,  both 
ail’d.  American  Airlines  v.  C.A.B.  445  F.2d 
891  (C.A.  2,  1971),  cert,  denied  92  S.  Ct.  681 
(1972). 

•  American  states  that  petitioner's  specific 
proposals  concerning  an  arbitration  are  un¬ 
acceptable  to  It. 

*  American  claims  that  the  new  section 
13(a)  of  the  labor  protective  provisions 
adopted  by  the  Board  In  the  AUegheny-Mo- 
hawk  merger.  Orders  72-4-31/32,  In  Its 
procedure  for  alternately  striking  names  con¬ 
templates  only  a  two-party  dispute.  The 
procedure  outlined  Is  readily  adaptable  to  a 
multiparty  dispute,  and  clearly  the  provi¬ 
sions  were  Intended  to  be  applicable  whether 
two  or  more  parties  are  involved.  Moreover. 
If  It  should  be  determined  that  a  list  of 
seven  names  Is  not  sufficient  to  permit  all 
the  parties  to  participate  In  the  selection  of 
an  arbitrator,  the  parties  under  section  13(b) 
may  Increase  or  decrease  the  number  to 
resolve  their  difficulty. 


FEDERAL  REGISTER,  VOL.  37,  NO.  213— FRIDAY,  NOVEMBER  3,  1972 


NOTICES 


23471 


intertwined  with  the  issues  before  Ar¬ 
bitrator  Smith.  To  the  contrary,  he  urges 
that  the  displacement  allowance  claim  is 
separate  from  and  imrelated  to  the  mat¬ 
ters  which  have  been  before  the  arbitra¬ 
tor  in  the  seniority  integration  case  for 
the  past  6  months.  It  is  urged  that  in 
contrast  to  the  thorny  Issues  in  that 
proceeding,  the  claim  here  involves  the 
difference  between  petitioner’s  average 
premerger  earnings,  and  his  average 
postmerger  earnings.  Moreover,  the  se¬ 
niority  integration  arbitration  is  a  pro¬ 
longed,  four-party  proceeding,  while  the 
dispute  here  involves  only  Matthiesen 
and  American.  It  is  urged  that,  in  view 
of  these  circumstances  it  would  be  un¬ 
fair  to  the  petitioner  to  require  him  to 
undertake  the  time  and  expense  of  be¬ 
coming  a  party  to  the  seniority  list  in¬ 
tegration  proceeding  and  to  have  resolu¬ 
tion  of  his  claim  delayed  imtil  a  decision 
is  rendered  in  that  case. 

The  TCA-MEC  reply  similarly  opposes 
consolidation  of  this  claim  with  the  se¬ 
niority  list  arbitration  because  it  feels 
such  action  can  only  delay  the  seniority 
arbitration  which  has  already  been  de¬ 
layed  too  long.  Further,  TCA-MEC  urges 
that  while  American  urges  that  consoli¬ 
dation  would  eliminate  duplication,  it  in 
reality  is  seeking  a  “free  ride”  and  under 
section  13  of  the  labor  protective  provi¬ 
sions  “would  be  obligati  to  defend  re¬ 
jection  of  these  claims  in  any  event.” 
Also,  of  the  parties  to  the  Smith  arbitra¬ 
tion  proceeding,  only  American  is  a  party 
to  this  dispute.  Finally,  it  urges  that 
American’s  claim  that  a  separate  arbitra¬ 
tion  may  be  imfair  to  employees  is  imder- 
cut  by  the  fact  that  numerous  other  em¬ 
ployees  do  not  wish  to  have  their  claims 
tied  to  the  seniority  list  arbitration.  The 
reply  of  American  pilots  formerly  em¬ 
ployed  by  Trans  Caribbean  who  also 
have  displacement  allowance  claims 
against  American  urges  that  they  are 
presently  attempting  to  negotiate  the 
entire  matter  of  their  claims  with  Ameri¬ 
can  and  that  imder  no  circumstances  do 
they  want  to  be  Included  in  the  seniority 
list  dispute. 

Upon  consideration,  we  have  deter¬ 
mined  to  deny  both  the  request  by 
American  that  this  dispute  be  included 
in  the  present  seniority  arbitration,  and 
the  specific  relief  requested  by  the  peti¬ 
tioner.  In  this  connection,  the  Board 
wishes  to  emphasize  its  concern  that  the 
procedures  for  resolution  of  labor  dis¬ 
putes  by  negotiation  with  ultimate  re¬ 
course  to  arbitration,  provided  for  in  sec¬ 
tion  13  of  the  labor  protective  provisions, 
have  been  repeatedly  frustrated  by  both 
the  airlines  and  the  employees  petition¬ 
ing  the  Board  for  modifications  which, 
presumably,  it  is  hoped  would  further 
their  cause.  As  the  Board  has  repeatedly 
stated,*  it  does  not  possess  peculiar  ex¬ 
pertise  in  labor  matters.  It  is  for  this 
reason  that  the  arbitration  provisions  of 
the  labor  conditions  are  designed  specifi- 


■'’See,  e.g.,  American  Airlines  v.  C.A.B.,  445 
F.  2d  891  (C.A.  a,  1971),  cert  denied,  92  S.  Ct. 
681  (1972);  Outland  v.  C.A.B.,  284  F.  2d  224 
(D.C.  Clr.,  1980). 


cally  to  provide  resolution  of  disputes  in 
a  fair  and  impartial  manner  without  sub¬ 
mission  of  the  controversy  to  the  Board. 
Moreover,  the  Board  perceives  no  rea¬ 
son  why  carriers  should  delay  in  respond¬ 
ing  to  requests  for  arbitration  or  if  they 
do,  why  the  employee  should  not  resort  to 
the  more  expeditious  remedy  of  request¬ 
ing  a  court  to  direct  arbitration  rather 
than  directing  the  request  to  the  Board 
(as  opposed  to  requesting  the  Board  to 
impose  sanctions  upon  the  carrier  for  its 
failure  to  comply  with  the  arbitration 
requirement) .  Our  recent  revision  in  the 
Allegheny-Mohawk  Merger  (Order  72- 
4-31/32)  of  the  arbitration  provisions  is 
designed  to  facilitate  the  arbitration 
procedures,  as  well  as  their  enforcement. 

With  this  in  mind,  we  turn  to  the  spe¬ 
cific  contentions  of  the  parties  in  this 
proceeding.  American  argues  that  this 
dispute  should  be  included  in  the  pending 
seniority  arbitration.  We  find  no  justifi¬ 
cation  for  such  a  procedure.  To  interject 
this  nonpriority  and  largely  tangential 
matter  into  the  pending  seniority 
proceeding  would  only  serve  to  further 
complicate  and  delay  that  arbitration 
proceeding,  which  has  already  been  de¬ 
layed  far  too  long.  There  has  been  no 
showing  of  any  necessary  relationship  be¬ 
tween  this  matter  and  the  pending 
seniority  list  dispute. 

Moreover,  we  are  becoming  increas¬ 
ingly  concerned  over  the  repeated  failure 
of  American  to  arrange  for  prompt 
presentation  of  these  relatively  minor 
Issues  to  an  arbitration  procedure.  In 
this  connection,  we  wish  to  serve  notice 
that  we  do  not  anticipate  that  further 
reliance  on  the  Board  will  be  necessary 
to  implement  the  carrier’s  obligation  to 
submit  such  disputes  for  impartial  con¬ 
sideration  by  arbitration.  In  order  to 
insure  that  there  will  be  no  grounds  for 
future  delay  on  the  basis  of  failure  of  the 
parties  to  agree  upon  appropriate  arbi¬ 
tration  procedures,  we  propose  to  amend 
section  13  of  the  arbitration  procedures 
applicable  to  the  American-TCA  merger 
to  provide  (but  solely  with  respect  to 
future  arbitration  proceedings  (inclu¬ 
sive  of  the  one  at  issue)  and  not  with 
respect  to  any  pending  arbitration 
proceeding) ,  the  specific  arbitration 
procedures  adopted  in  the  Allegheny- 
Mohawk  Merger,  Order  72-4-31/32.  'That 
provision  reads  as  follows: 

Section  13(a).  In  the  event  that  any  dis¬ 
pute  or  controversy  (except  as  to  matters 
arising  under  section  9)  arises  with  respect 
to  the  protection  provided  herein,  which 
cannot  be  settled  by  the  parties  within  20 
days  after  the  controversy  arises.  It  may  be 
referred  by  any  party  to  an  arbitrator  selected 
from  a  panel  of  seven  names  furnished  by  the 
National  Mediation  Board  for  consideration 
and  determination.  The  parties  shall  select 
the  arbitrator  from  such  panel  by  alternately 
striking  names  untU  only  one  remains,  and 
he  shall  serve  as  arbitrator.  Expedited  hear¬ 
ings  and  decisions  wUl  be  expected,  and  a 
decision  shall  be  rendered  within  90  days 
after  the  controversy  arises,  unless  an  exten¬ 
sion  of  time  is  mutually  agreeable  to  all  par¬ 
ties.  The  salary  and  expenses  of  the  arbi¬ 
trator  shall  be  borne  equally  by  the  carrier 
and  (1)  the  organization  or  organizations 
representing  the  employee  or  employees,  or 


(11)  if  vmrepresented,  the  employee  or  em¬ 
ployees  or  group  or  groups  of  employees.  The 
decision  of  the  arbitrator  shall  be  final  and 
binding  on  the  parties. 

(b)  The  above  condition  shall  not  apply 
if  the  parties  by  mutual  agreement  deter¬ 
mine  that  an  alternative  method  for  dispute 
settlement  or  an  alternative  procedure  for 
selection  of  an  arbitrator  is  appropriate  in 
their  particular  dispute.  No  party  shall  be 
excused  from  complying  with  the  above  con¬ 
dition  by  reason  of  having  suggested  an  al¬ 
ternative  method  or  procedure,  unless  and 
until  that  alternative  method  or  procedure 
shall  have  been  agreed  to  by  all  the  parties. 

We  also  propose  to  provide  that  within 
10  days  of  selection  of  the  arbitrator  in 
all  future  disputes  arbitrated  in  accord¬ 
ance  with  the  amended  provisions,  the 
arbitrator’s  identity  shall  be  reported  to 
the  Board  by  American.  Thereafter  when 
final  decision  by  an  arbitrator  is  ren¬ 
dered,  American  shall  provide  the  Board 
with  copies  of  such  decision  within  10 
days  of  its  issuance. 

With  respect  to  the  various  specifica¬ 
tions  of  relief  sought  by  the  petitioner, 
we  again  take  this  opportunity  to  ex¬ 
press  the  Board’s  concern  over  the  grow¬ 
ing  tendency  of  employee  groups  and  in¬ 
dividuals  following  mergers,  to  attempt 
to  invoke  the  Board’s  limited  jurisdic¬ 
tion  *  over  labor  disputes,  rather  than 
to  seek  relief  from  the  courts  or  through 
an  administrative  enforcement  proceed¬ 
ing.  We  wish  to  advise  all  carriers  subject 
to  the  Board’s  labor  protective  provisions 
that  the  Board  views  the  enforcement 
provisions  of  the  statute,  including  the 
penalty  provisions,  as  being  fully  appli¬ 
cable  to  a  failure  to  comply  with  the 
arbitration  provisions. 

Accordingly,  it  is  ordered: 

1.  That  American  Airlines,  Inc.,  and 
any  other  interested  person  be  and  they 
hereby  are  directed  to  show  cause,  within 
7  days  after  the  date  of  this  order: 

(a)  Why  the  Board  should  not  amend 
section  13  of  the  labor  protective  provi¬ 
sions  imposed  in  Order  70-12-161,  to  sub¬ 
stitute  therefor,  effective  upon  the  date 
of  this  order,  section  13  of  the  labor  pro¬ 
tective  provisions  imposed  by  the  Board 
in  the  Allegheny-Mohawk  Merger  Case, 
Order  72-4-31/32,  with  a  proviso  that 
the  substitution  shall  not  be  deemed  to 
affect  any  arbitration  proceeding  pend¬ 
ing  on  the  date  of  this  order; 

(b)  Why  the  Board  should  not  direct 
American,  with  respect  to  all  future  arbi¬ 
trations  subject  to  the  labor  protective 
provisions  imposed  by  Order  70-12-161 
as  modified  in  accordance  with  (a)  above, 

(i)  To  file  in  this  docket  within  10 
days  after  the  selection  of  an  arbitrator 
a  report  indicating  the  identity  of  the 
individual  selected:  and 

(ii)  To  file  two  (2)  copies  of  any  arbi¬ 
tration  decision  with  the  Board  im¬ 
mediately  upon  its  issuance. 


•  The  Board  has  Jurisdiction  to  enter  orders 
to  implement  the  labor  protective  conditions 
(Order  71-5-30)  and  specifically  reserves 
Jurisdiction  to  make  such  amendments, 
modifications  and  additions  to  the  protec¬ 
tive  labor  conditions  as  circiunstances  may 
require.  See  Order  70-12-161. 
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2.  That,  except  to  the  extent  granted, 
the  petition  of  James  Matthiesen  and  all 
other  requests  herein  be  and  they  hereby 
are  deni^. 

3.  That  this  order  shall  be  served  upon 
American  Airlines,  Inc.,  the  petitioner, 
Uie  persons  responding  to  the  petition, 
and  all  labor  parties  in  Docket  21828. 

Tliis  order  shall  be  published  in  the 
Federal  Register. 

By  the  Civil  Aeronautics  Board. 

[seal]  Harry  J.  Zink, 

Secretary. 

[FR  Doc.72-18865  Filed  11-2 -72; 8: 51  am] 


(Docket  Noe.  23424  etc.] 

BRITISH  OVERSEAS  AIR  CHARTER  LTD. 
ET  AL. 

Notice  of  Oral  Argument  Regarding 
Air  Carrier  Permit  Applications 

British  Overseas  Air  Charter  Ltd., 
Docket  23424;  Condor  Flugdienst 
G.m.bH.,  Docket  23404;  Balair,  Ltd.  Air 
Charter  Company-  of  Switzerland.  Docket 
23766;  Finnair  oy.  Docket  24167;  Kar-Air 
oy.  Docket  24168;  Aviacion  y  Comercio, 
SA...  Docket  24264;  Foreign  Air  Carrier 
Permit  Applications. 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Federal  Aviation  Act  of 
1958,  as  amended,  that  oral  argument 
In  the  above-entitled  proceedings  is  as¬ 
signed  to  be  held  before  the  Board  on 
December  13, 1972,  at  10  a.m.,  local  time, 
in  Room  1027,  Universal  Building,  1825 
Connecticut  Avenue  NW.,  Washington, 
DC. 

Dated  at  Washington,  D.C.,  October  31, 
1972. 

[seal!  Ralph  L.  Wiser, 

Chief  Administrative  Law  Judge. 
|FR  Doc.72-18866  Piled  11-2-72; 8: 52  am] 


CIVIL  SERVICE  COMMISSION 

COST  OF  LIVING  COUNCIL 

Notice  of  Grant  of  Authority  To  Make 
a  Noncareer  Executive  Assignment 

Under  authority  of  5  9.20  of  Civil  Serv¬ 
ice  Rule  IX  (5  CFR  9.20),  the  Civil 
Service  Ccxnmission  authorizes  the  Cost 
of  Li^g  Council  to  fill  by  noncareer 
executive  assignment  in  the  excepted 
service  the  position  of  Deputy  General 
Counsel,  Pay  Board,  Office  of  the  Gen¬ 
eral  Counsel. 

United  States  Civil  Serv¬ 
ice  Commission, 

[seal]  James  C.  Spry, 

Executive  Assistant  to 
the  Commissioners. 

(FR  Doc.72-18808  Filed  11-2-72; 8:47  am] 


DEPARTMENT  OF  THE  AIR  FORCE 

Notice  of  Revocation  of  Authority  To 
Make  Noncareer  Executive  Assign¬ 
ments 

Under  authority  of  §  9.20  of  Civil  Serv¬ 
ice  Rule  DC  (5  CFR  9120),  the  CivU 
Service  Commission  revokes  the  author¬ 
ity  of  the  Department  of  the  Air  Force 
to  fill  by  noncareer  executive  assignment 
in  the  excepted  service  the  position  of 
Deputy  for  Overseas  Operations,  Office, 
Secretary  of  the  Air  Force. 

United  States  Civil  Serv¬ 
ice  Commission, 

[  SEAL  ]  James  C.  Spry, 

Executive  Assistant  to 
the  Commissioners. 

(FR  Doc.72-18818  Filed  ll-2-72;8:48  am] 

DEPARTMENT  OF  THE  AIR  FORCE 

Notice  of  Grant  of  Authority  To  Make 
a  Noncareer  Executive  Assignment 

Under  authority  of  §  9.20  of  Civil  Serv¬ 
ice  Rule  IX  (5  CFR  9.20),  the  CivU 
Service  Commission  authorizes  the 
Department  of  the  Air  Force  to  fill  by 
noncareer  executive  assignment  in  the 
excepted  service  the  position  of  Deputy 
Under  Secretary  (International  Affairs) , 
Office,  Secretary  of  the  Air  Force. 

United  States  Civil  Serv¬ 
ice  Commission, 

[seal]  James  C.  Spry, 

Executive  Assistant  to 
the  Commissioners. 
|FR  Doc.72-18819  Filed  ll-2-72;8:48  am] 


DEPARTMENT  OF  THE  ARMY 

Notice  of  Title  Change  in  Noncareer 
Executive  Assignment 

By  notice  of  November  17,  1967,  F.R. 
Doc.  67-13608,  the  CivU  Service  Commis¬ 
sion  authorized  the  departments  and 
agencies  to  fiU  by  noncareer  executive 
assignment,  certain  positions  removed 
from  Schedule  C  of  CivU  Service  Rule  VI 
by  5  CFR  213.3301a  on  November  17, 
1967.  This  is  notice  that  the  title  of  one 
such  position  so  authorized  to  be  fUled 
by  noncareer  executive  assignment  has 
been  changed  from  Director  of  Facul¬ 
ties,  Office,  Secretary  of  the  Army  to 
Deputy  for  Installations  and  Housing, 
Office,  Secretary  of  the  Army. 

United  States  Civil  Serv¬ 
ice  Commission, 

[seal]  James  C.  Spry, 

Executive  Assistant  to 
the  Commissioners. 
[FR  Doc.72-18811  Piled  11-2-72:8:47  am] 


DEPARTMENT  OF  COMMERCE 

Notice  of  Grant  of  Authority  To  Make 
Noncareer  Executive  Assignment 

Under  authority  of  S  9.20  of  CivU  Serv¬ 
ice  Rule  IX  (5  CFR  9.20) ,  the  Civil  Serv¬ 
ice  Commission  authorizes  the  Depart¬ 
ment  of  Commerce  to  fill  by  noncareer 
executive  assignment  in  the  excepted 
service  the  position  of  Deputy  Director, 
Office  of  Strategic  Business  Studies,  As¬ 
sistant  Secretary  for  Domestic  and  Inter¬ 
national  Business. 

United  States  Civil  Serv¬ 
ice  Commission, 

[seal]  James  C.  Spry, 

Executive  Assistant 
to  the  Commissioners. 

(FR  Doc.72-18804  Filed  11-2-72:8:47  am] 


DEPARTMENT  OF  COMMERCE 

Notice  of  Revocation  of  Authority  To 
Make  Noncareer  Executive  Assign¬ 
ment 

Under  authority  of  S  9.20  of  CivU  Serv¬ 
ice  Rule  IX  (5  CFR  9.20) ,  the  CivU  Serv¬ 
ice  Commission  revokes  the  authority  of 
the  Department  of  Commerce  to  fill  by 
noncareer  executive  assignment  in  the 
excepted  service  the  position  of  Special 
Assistant  to  the  Assistant  Secretary  for 
EconOTiic  Development,  Economic  Devel¬ 
opment  Administration,  Office  of  the 
Assistant  Secretary  for  Economic  Devel¬ 
opment. 

United  States  Civil  Serv¬ 
ice  Commission, 

[  seal]  James  C.  Spry, 

Executive  Assistant 
to  the  Commissioners. 
(FR  Doc.72-18817  Piled  11-2-72:8:48  am] 


DEPARTMENT  OF  HEALTH,  EDUCA¬ 
TION,  AND  WELFARE 

Notice  of  Grant  of  Authority  To  Make 
Noncareer  Executive  Assignment 
Under  authority  of  §  9.20  of  CivU  Serv¬ 
ice  Rule  rx  (5  CFR  9.20) ,  the  CivU  Serv¬ 
ice  Commission  authorizes  the  Depart¬ 
ment  of  Health,  Education,  and  Welfare 
to  fiU  by  noncareer  executive  assignment 
in  the  excepted  service  the  position  of 
Assistant  to  the  Secretary  (Executive 
Secretary  to  the  Department)  Office  of 
the  Secretary. 

United  States  Civil  Serv¬ 
ice  Commission, 

[SEAL]  James  C.  Spry, 

Executive  Assistant 
to  the  Commissioners. 
[FR  Doc.72-18802  Piled  11-2-72:8:47  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Notice  of  Title  Change  in  Noncareer 
Executive  Assignment 

By  notice  of  March  9,  1972,  F.R.  Doc. 
72-3620  the  Civil  Service  Commission 
authorized  the  IDepartment  of  Housing 
and  Urban  Development  to  fill  by  non¬ 
career  executive  assignment  the  position 
of  Director,  Office  of  Community  Goals 
and  Standards,  Assistant  Secretary  for 
Community  Planning  and  Management. 
This  is  notice  that  the  title  of  this  posi¬ 
tion  is  now  being  changed  to  Director, 
Office  of  Commimity  and  Environmental 
Standards,  Office  of  the  Assistant  Sec¬ 
retary  for  Commimity  Planning  and 
Management. 

United  States  Civil  Serv¬ 
ice  Commission, 

[SEAL]  James  C.  Spry, 

Executive  Assistant 
to  the  Commissioners. 

[FR  Doc.72-18814  Filed  ll-2-72;8;48  am] 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Notice  of  Revocation  of  Authority  To 
Make  Noncareer  Executive  Assign¬ 
ment 

Under  authority  of  S  9.20  of  Civil  Serv¬ 
ice  Rule  IX  (5  CFR  9.20),  the  Civil 
Service  Commission  revokes  the  author¬ 
ity  of  the  Department  of  Housing  and 
Urban  Development  to  fill  by  noncareer 
executive  assignment  in  the  excepted 
service  the  position  of  Deputy  Director, 
Office  of  New  Communities  Development, 
Office  of  the  Assistant  Secretary  for 
Community  Planning  and  Management. 

United  States  Civil  Serv¬ 
ice  COBUIISSION, 

[seal]  James  C.  Spry, 

Executive  Assistant  to 
the  Commissioners. 

(FR  Doc.72-18815  Filed  11-2-72:8:48  am] 


DEPARTMENT  OF  THE  INTERIOR 

Notice  of  Revocation  of  Authority  To 
Make  Noncareer  Executive  Assign¬ 
ment 

Under  authority  of  S  9.20  of  Civil  Serv¬ 
ice  Rule  IX  (5  CFR  9.20),  the  Civil 
Service  Commission  revokes  the  author¬ 
ity  of  the  Department  of  the  Interior  to 
fill  by  noncareer  executive  assignment  in 
the  excepted  service  the  position  of  As¬ 
sociate  Solicitor  (Mineral  Resources), 
Office  of  the  Secretary. 

United  States  Civil  Serv¬ 
ice  Commission, 

[seal]  James  C.  Spry, 

Executive  Assistant  to 
the  Commissioners. 

(FR  Doc.72-18806  Filed  ll-2-72;8:47  am] 


DEPARTMENT  OF  THE  INTERIOR 

Notice  of  Grant  of  Authority  To  Make 
Noncareer  Executive  Assignment 

Under  authority  of  §  9.20  of  Civil  Serv¬ 
ice  Rule  IX  (5  CFR  9.20) ,  the  Civil  Serv¬ 
ice  Commission  authorizes  the  Depart¬ 
ment  of  the  Interior  to  fill  by  noncareer 
executive  assignment  in  the  excepted 
service  the  position  of  Associate  Director, 
Office  of  Water  Resources  Research,  Of¬ 
fice  of  the  Secretary. 

United  States  Civil  Serv¬ 
ice  Commission, 

[seal]  James  C.  Spry, 

Executive  Assistant  to 
the  Commissioners. 
[FR  Doc.72-18816  FUed  ll-2-72;8:48  am] 


DEPARTMENT  OF  THE  INTERIOR 

Notice  of  Grant  of  Authority  To  Make 
Noncareer  Executive  Assignment 

Under  authority  of  §  9.20  of  CSvil  Serv¬ 
ice  Rule  IX  (5  CFR  9.20) ,  the  CivU  Serv¬ 
ice  Commission  authorizes  the  Depart¬ 
ment  of  the  Interior  to  fill  by  noncareer 
executive  assignment  in  the  excepted 
service  the  position  of  Assistant  to  the 
Secretary,  Office  of  the  Secretary. 

United  States  Civil  Serv¬ 
ice  Commission, 

[seal]  James  C.  Spry, 

Executive  Assistant  to 
the  Commissioners. 
(PR  Doc.72-18801  Filed  11-2-72:8:46  am] 


DEPARTMENT  OF  LABOR 

Notice  of  Title  Change  in  Noncareer 
Executive  Assignment 

By  notice  of  August  16,  1969,  F.R.  Doc. 
69-9704  the  Civil  Service  Commission 
authorized  the  Department  of  Labor  to 
fill  by  noncareer  executive  assignment 
the  position  of  Associate  Manpower  Ad¬ 
ministrator,  U.S.  Training  and  Employ¬ 
ment  Service.  This  is  notice  that  the 
title  of  this  position  is  now  being  changed 
to  Associate  Manpower  Administrator, 
U.S.  Employment  Service. 

United  States  Civil  Serv¬ 
ice  Commission, 

[seal]  James  C.  Spry, 

Executive  Assistant  to 
the  Commissioners. 

[FR  Doc.72-18813  Filed  11-2-72:8:48  am] 


DEPARTMENT  OF  LABOR 

Notice  of  Revocation  of  Authority  To 
Make  Noncareer  Executive  Assign¬ 
ment 

Under  authority  of  §  9.20  of  Civil  Serv¬ 
ice  Rule  IX  (5  CFR  9.20) ,  the  Civil  Serv¬ 
ice  Commission  revokes  the  authority  of 
the  Department  of  Labor  to  fill  by  non¬ 
career  executive  assignment  in  the  ex¬ 


cepted  service  the  position  of  Special 
Assistant  to  the  Assistant  Secretary  for 
Manpower,  Office  of  the  Secretary. 

United  States  Civil  Serv¬ 
ice  Commission, 

[seal]  James  C.  Spry, 

Executive  Assistant  to 
the  Commissioners. 
[FR  Doc.72-18820  Filed  11-2-72:8:48  am] 


ENVIRONMENTAL  PROTECTION 
AGENCY 

Notice  of  Grant  of  Authority  To  Make 
Noncareer  Executive  Assignment 

Under  authority  of  §  9.20  of  Civil  Serv¬ 
ice  Rule  IX  (5  CFR  9.20),  the  Civil 
Service  Commission  authorizes  the  En¬ 
vironmental  Protection  Agency  to  fill 
by  noncareer  executive  assignment  in 
the  excepted  service  the  position  of  Di¬ 
rector,  Office  of  Operations  Coordina¬ 
tion,  Office  of  the  Administrator. 

United  States  Civil  Serv¬ 
ice  Commission, 

[  SEAL  ]  James  C.  Spry, 

Executive  Assistant  to 
the  Commissioners. 

(FR  Doc.72-18800  Filed  11-2-72:8:46  am] 


FEDERAL  HOME  LOAN  BANK  BOARD 

Notice  of  Revocation  of  Authority  To 
Make  Noncareer  Executive  Assign¬ 
ment 

Under  authority  of  §  9.20  of  Civil  Serv¬ 
ice  Rule  IX  (5  CFR  9.20) ,  the  Civil  Serv¬ 
ice  Commission  revokes  the  authority  of 
the  Federal  Home  Loan  Bank  Board  to 
fill  by  noncareer  executive  assignment 
in  the  excepted  service  the  position  of 
General  Counsel,  Office  of  the  General 
Counsel. 

United  States  Civil  Serv¬ 
ice  Commission, 

[  seal  ]  James  C,  Spry, 

Executive  Assistant  to 
the  Commissioners. 

(PR  Doc.72-18807  Filed  11-2-72:8:47  am] 


SMALL  BUSINESS  ADMINISTRATION 

Notice  of  Grant  of  Authority  To  Make 
Noncareer  Executive  Assignment 

Under  authority  of  §  9.20  of  Civil  Serv¬ 
ice  Rule  IX  (5  CFR  9.20) ,  the  Civil  Serv¬ 
ice  Commission  authorizes  the  Small 
Business  Administration  to  fill  by  non- 
career  executive  assignment  in  the  ex¬ 
cepted  service  the  position  of  Special  As¬ 
sistant  and  Director,  Office  of  Equal  Em¬ 
ployment  Opportunity  and  Compliance. 

United  States  Civil  Serv¬ 
ice  Commission, 

[seal]  James  C.  Spry, 

Executive  Assistant 
to  the  Commissioners. 

(FR  Doc.72-18803  Filed  11-2-72:8:47  am] 
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U.S.  TAX  COURT 

Notice  of  Revocation  of  Authority  To 
Make  a  Noncareer  Executive 
Assignment 

Under  authority  of  i  9.20  of  Civil  Serv¬ 
ice  Rule  IX  (5  CFR  9.20) ,  the  Civil  Serv¬ 
ice  Commission  revokes  the  authority  of 
the  U.S.  Tm  Coiut  to  fill  by  noncareer 
executive  assignment  in  the  excepted 
service  the  position  of  Special  Assistant 
to  the  Chief  Judge,  OflBce  of  the  Chief 
Judge. 

United  States  Civil  Serv¬ 
ice  Commission, 

[se.al]  James  C.  Spry, 

Executive  Assistant 
to  the  Commissioners. 

IFR  Doc.72-18805  Piled  11-2-72:8:47  am] 


ASSOCIATE  DIRECTOR,  OFFICE  OF 
WATER  RESOURCES  RESEARCH,  DE¬ 
PARTMENT  OF  THE  INTERIOR 

Manpower  Shortage;  Notice  of  Listing 

Under  the  provisions  of  5  U.S.C.  5723, 
the  Civil  Service  Commission  has  found 
effective  September  19,  1972,  that  there 
is  a  manpower  shortage  for  the  single 
position  of  Associate  Director,  Office  of 
Water  Resources  Research,  Department 
of  the  Interior,  The  appointee  may  be 
paid  for  the  expense  of  travel  and  trans¬ 
portation  to  his  first  post  of  duty. 

United  States  Cutl  Serv¬ 
ice  Commission, 

[seal  1  J AMES  C.  SpR Y, 

Executive  Assistant 
to  the  Commissioners. 

[PR  Doc.72-18809  Piled  ll-2-72;8:47  amj 


DEPUTY  DIRECTOR,  NATIONAL 
CENTER  FOR  HEALTH  STATISTICS, 
DEPARTMENT  OF  HEALTH,  EDUCA¬ 
TION,  AND  WELFARE 
Manpower  Shortage;  Notice  of  Listing 
Under  the  provisions  of  5  U.S.C.  5723, 
the  Civil  Service  Commission  has  foimd 
effective  September  11,  1972,  that  there 
is  a  manpower  shortage  for  the  single 
position  of  Deputy  Director,  National 
Center  for  Health  Statistics,  Health  Sci¬ 
ences,  and  Mental  Health  Administra¬ 
tion,  Department  of  Health.  Education, 
and  Welfare.  The  appointee  may  be  paid 
for  the  expense  of  travel  and  transporta¬ 
tion  to  his  first  post  of  duty. 

United  States  Civil  Serv¬ 
ice  Commission, 

[seal]  James  C.  Spry, 

Executive  Assistant 
to  the  Commissioners. 
[PR  Doc.72-18810  Piled  ll-2-72;8:47  am) 


TARIFF  COMMISSION 

lTEA-P-45  and  TEA-W-160] 

ARKWRIGHT  MILLS 

Firm  and  Workers*  Petition  for  De¬ 
terminations;  Notice  of  Investiga¬ 
tions  and  Hearing 

On  the  basis  of  a  petition  filed  imder 
section  301(a)(2)  of  the  Trade  Expan¬ 
sion  Act  of  1962,  on  behalf  of  Arkwright 
Mills,  Spartanburg.  S.C..  and  its  former 
workers,  the  U.S.  Tariff  Commission,  on 
October  27,  1972,  instituted  investiga¬ 
tions  under  sections  301(c)(1)  and  301 
(c)(2)  of  the  Act  to  determine  whether, 
as  a  result  in  major  part  of  concessions 
granted  imder  trade  agreements  articles 
like  or  directly  competitive  with  woven 
fabrics  of  cotton  and  of  manmade  fibers 
(of  the  types  provided  for  in  items 
320.11-320.17,  321.11-321.17,  322.11- 

322.17,  327.11-327.17,  328.11-328.17,  and 
338.30  of  the  Tariff  Schedules  of  the 
United  States)  produced  by  said  firm  are 
being  imported  into  the  United  States  in 
such  increased  quantities  as  to  cause,  or 
threaten  to  cause  serious  injury  to  such 
firm,  and/or  the  imemployment  or  un¬ 
deremployment  of  a  significant  number 
or  proportion  of  the  workers  of  such  firm 
or  an  appropriate  subdivision  thereof. 

A  public  hearing  in  connection  with 
this  investigation  wdll  be  held  beginning 
at  10  a.m.,  e.s.t.,  on  December  1,  1972,  in 
the  Hearing  Room,  U.S.  Tariff  Commis¬ 
sion  Building,  Eighth  and  E  Streets  NW., 
Washington,  DC.  Appearances  at  the 
hearing  should  be  entered  in  accordance 
with  §  201.13  of  the  Tariff  Commission’s 
rules  of  practice  and  procedure. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Secretary,  U.S.  Tariff  Commission, 
Eighth  and  E  Streets  NW.,  Washington, 
D.C.,  and  at  the  New  York  City  office  of 
the  Tariff  Commission  located  in  Room 
437  of  the  Customhouse. 

By  order  of  the  Commission. 

Issued:  October  30,  1972. 

[seal]  Kenneth  R.  Mason, 

Secretary. 

IPR  Doc.72-18841  Piled  11-2-72:8:45  am] 

INTERNATIONAL  BOUNDARY  AND 
WATER  COMMISSION,  UNITED 
STATES  AND  MEXICO 

RESTORATION  OF  HISTORIC  LOW 
FLOW  DIVERSION  TO  ARROYO 
COLORADO,  LOWER  RIO  GRANDE 
FLOOD  CONTROL  PROJECT 

Notice  of  Completion  of  and  Avail¬ 
ability  of  Environmental  Statement 

Pursuant  to  the  National  Environ¬ 
mental  Policy  Act  of  1969,  notice  is 


hereby  given  that  this  agency  has  com¬ 
pleted  a  final  statement  which  discusses 
environmental  consideraticms  relating  to 
the  proposed  restoration  of  historic  low 
flow  diversicm  to  Arroyo  Colorado,  Low'er 
Rio  Grande  Flood  Cwitrol  Project,  in 
Hidalgo  and  Camenm  Counties,  Tex.  A 
copy  of  the  final  statement,  along  with 
copies  of  comments  received  from  other 
agencies  and  interested  groups,  is  being 
placed  in  the  Office  of  the  Coimtry  Direc¬ 
tor  for  Mexico,  Room  3906-A,  Depart¬ 
ment  of  State.  21st  Street  and  Virginia 
Avenue  NW.,  Washington,  DC,  in  the  of¬ 
fice  of  the  Project  Superintendent,  U.S. 
Section.  International  Boundaiy  and 
Water  Commission,  208  South  F  Street, 
Harlingen,  TX.  and  in  the  office  of  the 
U.S.  Section,  Chief  of  Planning  and  Re¬ 
ports.  809  Southwest  Craiter,  El  Paso,  TX. 
The  environmental  analysis  statement 
was  prepared  as  a  part  of  the  study  of 
the  necessary  improvements  to  the  ex¬ 
isting  flood  control  project  being  under¬ 
taken  by  the  United  States  and  Mexico. 

Copies  of  the  final  statement,  dated 
October  19,  1972,  along  with  copies  of 
comments  received  from  other  agencies 
and  interested  groups,  can  be  obtained 
from  the  U.S.  Department  of  Commerce, 
National  Technical  Information  Service, 
Springfield,  Va.  22151. 

Dated  at  El  Paso,  Tex.,  this  20th  day 
of  October  1972. 

Frank  P.  Fullerton, 
Special  Legal  Assistant. 

[PR  Doc.72-18789  FUed  11-2-72:8:46  am] 

ENVIRONMENTAL  PROTECTION 
AGENCY 

ENVIRONMENTAL  IMPACT 
STATEMENTS 

Availability  of  Agency  Comments 

Appendix  I  contains  a  listing  of  draft 
environmental  Impact  statements  which 
the  Environmental  Protection  Agency 
(EPA)  has  reviewed  and  commented 
upon  in  writing  during  the  period  from 
October  1,  1972,  to  October  15,  1972,  as 
required  by  section  102(2)  (C)  of  the  Na¬ 
tional  Environmental  Policy  Act  of  1969 
and  section  309  of  the  Clean  Air  Act,  as 
amended.  The  listing  Includes  the  Fed¬ 
eral  agency  responsible  for  the  statement, 
the  number  assigned  by  EPA  to  the  state¬ 
ment,  the  title  of  the  statement,  the 
classification  of  the  nature  of  EPA’s  com¬ 
ments,  and  the  source  for  copies  of  the 
comments. 

Appendix  n  contains  definitions  of  the 
four  classifications  of  EPA’s  comments. 
Copies  of  EPA’s  comments  on  these  draft 
environmental  Impact  statements  are 
available  to  the  public  from  the  EPA  of¬ 
fices  noted. 
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Appendix  III  contains  a  listing  of  the 
addresses  of  the  sources  for  copies  of 
EPA  comments  listed  in  Appendix  I. 

Copies  of  the  draft  environmental  im¬ 
pact  statements  are  available  from  the 
Federal  department  or  agency  which  pre¬ 
pared  the  draft  statement  or  from  the 


National  Technical  Information  Service, 
U.S.  Department  of  Commerce,  Spring- 
field.  Va.  22151. 

Dated:  October  25,  1972. 

Sheldon  Meyers, 

Director, 

Office  of  Federal  Activities. 


Appendix  I.— Environmental  Impact  Statements  for  Which  Comments  Were  Tssced  Between  October  1, 

1972,  AND  October  16, 1972 


Responsible  Federal  Agency 


Title  and  Identifying  nunilier 


General  Source  for 
nature  of  copies  of 
comments  comments 


Corps  of  Engineers . 

Do . 

Do . 

Do . 

Do . 

Do . 

Do. . 

Do. . 

Do . 

Do . 

Department  of  Agriculture . 

Do . 

l>o . 

Deportment  of  the  Interior . 

Do. . 

Do . 

Do . 

Department  of  Transportation... 

Do. . 

Do . 

Do . 

Do . 

Do . 

Do . 

Do . 

Do . 

Do . 

Do . 

Do . 

Do . 

Do . 

Do . 

Do . 

Do . 

Do . 

Do . 

Federal  Power  Commission . 

Department  of  Housing  and 
Urban  Development. 

Do . 


D-COE-36038-06;  Maintenance  dn'dglng  of  Pawtuxet 
Cove,  R.I. 

D-COE-32381-02;  Beaver  Brook  Lake  project,  Kenne, 
N.H. 

D-COE-8010A  23:  J.  Percy  Priest  Bridge  and  Hobson 
Pike,  Tenn. 

D-COE-32367-21:  Channel  from  Apalachicola  to  Two- 
Mile  and  Break  Water  at  Two-MlIe  Apalachicola  Bay, 
Fla. 

D-COE-32369-29:  East  Fork  Lake,  Little  Miami  River, 
Ohio. 

D-C  OF, -32380-34:  Removal  of  logjam.  Guadalupe,  Tex.. 

D-COE-30042-36:  Grand  Isle,  La.  and  vlcbdty,  hurri¬ 
cane  protection,  Louisiana. 

D-COE-30041-36:  New  Orleans  to  Venice,  La.,  hurri¬ 
cane  protection,  Louisiana. 

D-COE-36144-00:  River  bank  protection.  Garrison 
Dam,  Oahe  Lake. 

D-COE-32398-46:  Debris  basin  construrtlon  and  chan¬ 
nel  Improvement,  Palm  Springs,  Calif. 

D-DOA-82060-00:  ITse  of  herbicide  In  eastern  regions - 

D-DOA-82061-34:  Control  of  pocket  gofer,  Texas . 

D-DOA-36169-00:  Georgetown  Creek  Watershed  Plan... 

D-DOI-84012-26:  Fish  control  laboratory.  La  Crosse 
County,  WLs. 

D-DOI-84013-26:  Fishery  rehabilitation— Rock  River, 
Dane,  Dredge,  etc..  Counties,  Wls. 

D-DOI-60056-00:  Ellis  Uidt— Smoky  HIU  division, 
Kans. 

D-DOI-61079-64:  Snake  River  Island  Wilderness  Area, 
Wash. 

D-DOT-41496-07:  County  Road  66C,  Bridge  Street, 
Johnsonvllle,  N.Y. 

D-DOT-41492-(»7;  Route  9A  from  Route  119  to  Old 
Country  Road  and  Ramp,  N.Y. 

D-DOT-41491-<18:  Construction  of  drainage  trunk  line 
serving  Routes  20,  Freeway,  and  1-80,  Paterson,  N.J. 

D-DOT-4144lM)8:  Widening  of  River  Road  from  Land¬ 
ing  Lane  to  1-287,  Plscataway  Township,  Middlesex 
County,  N.J. 

D-DOT-41486-16;  1-98  center  leg,  Washington,  D.C - 

D-DOT-41470-14;  Tompkins  Crossing  Bridge,  Kanawha 
County,  W.  Va. 

D-DOT-41492-n:  L.R.  1003,  Section  3,  Erie  County, 
Pa. 

D-DOT-41465-21:  Florida  State  Road  18,  Putnam 
County,  Fla. 

D-DOT-4144<V-36:  T.H.  69  and  T.H.  629,  Stevens 
County,  Minn. 

D-DOT-41497-27:  F.A.  171  Belvldcre  Bypass,  Boone 
County,  III. 

D-DOT-41483-29;  State  Route  30  (Relocation),  Craw¬ 
ford  and  Richland  Counties,  Ohio. 

D- DOT-4 1463-31:  Carlsbad  Cavern  National  Park, 
pro|)osed  pollution  abatement  proji-ct,  N.  Mex. 

D-DOT-41807-36:  Merna-Broken  Bow,  Custer  County, 
Nebr. 

D-DOT-41802-39:  Route  36,  Linn  County,  Mo . 

D-DOT-41479-36:  N-12  Brocksburg-Nejier  Highway, 
Nebr. 

D-DOT-41483  41:  Mandari'c  to  Twin  Buttes,  N.  Dak.. 

D-DOT-41427-43:  Highway  project,  Albany  County, 
Wyo. 

D-DOT-81186-86:  Challls  Airport,  Challls,  Idaho . 

D-DOT -41606-34:  State  Highway  71:  Fayette  County 
Idne  to  1-10,  Tex. 

D-F PC -89106-04:  Holyoke  Water  Power  Co.— Applica¬ 
tion  to  expand  flsli  facilities,  Massachusetts. 

D-HUD-81 102-39:  River  Bend  Aiiartments,  St.  Louis, 
Mo. 

D-H UD  8809fr  01:  Forest  Glen  A|>artments,  Stoughton, 
Maine. 


3  B 

3  B 

2  F 

2  F 

2  F 

1  G 

1  G 

2  G 

2  I 

2  I 

2  A 

2  O 

1  K 

2  F 

2  F 

2  F 

1  K 

2  C 

1  C 

1  C 

4  C 

3  D 

1  D 

2  D 

2  E 

1  F 

1  F 

1  F 

1  G 

1  H 

1  H 

1  11 

1  I 

2  1 

1  K 

2  G 

1  B 

2  H 

2  B 


Appendix  n 

DEPINITION  OF  CODES  FOR  THE  GENERAL  NATURE 
OF  EPA  COMMENTS 

(1)  General  agreement /lack  of  objections. 
The  Agency  generally: 

(a)  Has  no  objections  to  the  proposed  ac¬ 
tion  as  described  in  the  draft  Impact  state¬ 
ment; 


(b)  Suggests  only  minor  changes  In  the 
proposed  action  or  the  draft  impact  state¬ 
ment;  or 

(c)  Has'  no  comments  on  the  draft  im¬ 
pact  statement  or  the  proposed  action. 

(2)  Inadequate  information.  The  Agency 
feels  that  the  draft  impact  statement  does 
not  contain  adequate  information  to  assess 


fully  the  environmental  impact  of  the  pro¬ 
posed  action.  The  Agency’s  comments  call  for 
more  Information  about  the  potential  en¬ 
vironmental  hazards  addressed  in  the  state¬ 
ment,  or  ask  that  a  potential  environmental 
hazard  be  addressed  since  it  was  not  ad¬ 
dressed  In  the  draft  statement. 

(3)  Major  changes  necessary.  The  Agency 
believes  that  the  proposed  action,  as  de¬ 
scribed  in  the  draft  impact  statement,  needs 
major  revisions  or  major  additional  safe¬ 
guards  to  adequately  protect  the  environ¬ 
ment. 

(4)  Unsatisfactory.  The  Agency  believes 
that  the  proposed  action  is  unsatisfactory 
because  of  its  potentially  harmful  effect 
on  the  environment.  Furthermore,  the 
Agency  believes  that  the  safeguards  which 
might  be  utilized  may  not  adequately  protect 
the  environment  from  the  hazards  arising 
from  this  action.  The  Agency  therefore  rec¬ 
ommends  that  alternatives  to  the  action  be 
analyzed  further  (including  the  possibility 
of  no  action  at  all) . 

Appendix  HI 

SOURCES  FOR  COPIES  OF  EPA  COMMENTS 

A.  Director,  Office  of  Public  Affairs,  Envi¬ 
ronmental  Protection  Agency,  401  M  Street 
SW.,  Washmgton,  DC  20460. 

B.  Director  of  Public  Affairs.  Region  I,  En¬ 
vironmental  Protection  Agency,  Room  2303, 
John  P.  Kennedy  Federal  Building,  Boston, 
Mass.  02203. 

C.  Director  of  Public  Affairs,  Region  II, 
Environmental  Protection  Agency,  Room  847, 
26  Federal  Plaza,  New  Tork,  NT  10007. 

D.  Director  of  Public  Affairs,  Region  III, 
Environmental  Protection  Agency,  Curtis 
Building,  Sixth  and  Walnut  Streets,  Phila¬ 
delphia,  Pa.  19106. 

E.  Director  of  Public  Affairs,  Region  IV, 
Environmental  Protection  Agency,  Suite  300, 
1421  Peachtree  Street  NE.,  Atlanta,  Ga. 
30309. 

F.  Director  of  Public  Affairs,  Region  V. 
Environmental  Protection  Agency.  1  North 
Wacker  Drive,  Chicago,  IL  60606. 

G.  Director  of  Public  Affairs,  Region  VI, 
Environmental  Protection  Agency,  1600  Pat¬ 
terson  Street,  Dallas,  TX  75201. 

H.  Director  of  Public  Affairs.  Region  VII, 
Environmental  Protection  Agency,  1736 
Baltimore  Street,  Kansas  City,  MO  64108. 

I.  Director  of  Public  Affairs,  Region  VIII, 
Environmental  Protection  Agency,  Lincoln 
Tower,  Room  916,  1860  Lincoln  Street,  Den¬ 
ver,  CO  80203. 

J.  Director  of  Public  Affairs,  Region  IX, 
Environmental  Protection  Agency,  100  Cali¬ 
fornia  Street,  San  Francisco,  CA  94102. 

K.  Director  of  Public  Affairs,  Region  X.  En¬ 
vironmental  Protection  Agency,  1200  Sixth 
Avenue,  Seattle,  WA  98101. 

(FR  Doc.72-18711  Filed  ll-2-72;8:45  am] 


FEDERAL  POWER  COMMISSION 

(Docket  No.  CI73-2831 

ANADARKO  PRODUCTION  CO. 
Notice  of  Application 

October  31,  1972. 

Take  notice  that  on  October  18,  1972, 
Anadarko  Production  Co.  (Applicant). 
Post  Office  Box  9317,  Port  Worth,  TX 
76107,  filed  in  Docket  No.  CI73-283  an  ap¬ 
plication  pursuant  to  section  7(c)  of  the 
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Natural  Gas  Act  for  a  certificate  of  pub¬ 
lic  convenience  and  necessity  authoriz¬ 
ing  the  sale  for  resale  and  delivery  of 
natural  gas  in  interstate  commerce  to 
Panhandle  Eastern  Pipe  Line  Co.  (Pan¬ 
handle)  in  Seward  County,  Kans.,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission  and 
open  to  public  inspection. 

Applicant  proposes  to  sell  Panhandle 
pursuant  to  a  letter  agreement  dated  Sep¬ 
tember  25.  1972,  volumes  of  natural  gas 
up  to  20,000  Mcf  per  day  for  a  term 
limited  of  1  year  after  the  first  day  of 
the  month  following  the  date  of  initial 
delivery  within  the  contemplation  of 
§  2.70  of  the  Commission’s  general  policy 
and  interpretations  (18  CPR  2.70).  Ap¬ 
plicant  proposes  to  charge  Panhandle  a 
rate  of  35  cents  per  Mcf,  adjusted  for 
heat  value  at  14.65  p.s.i.a.  for  such  gas. 

It  appears  reasonable  and  consistent 
with  the  public  interest  in  this  case  to 
prescribe  a  period  shorter  than  15  days 
for  the  filing  of  protests  and  petitions  to 
intervene.  Therefore,  any  person  desir¬ 
ing  to  be  heard  or  to  make  any  protest 
with  reference  to  said  ajjplication  should 
on  or  before  November  12,  1972,  file  with 
the  Federal  Power  Commission,  Wash¬ 
ington,  D.C.  20426,  a  petition  to  intervene 
or  a  protest  in  accordance  with  the  re¬ 
quirements  of  the  Commission’s  rules  of 
practi<^  and  procedure  (18  CFR  1.8  or 
1.10) .  All  protests  filed  with  the  Commis¬ 
sion  will  be  considered  by  it  in  determin¬ 
ing  the  appropriate  action  to  be  taken, 
but  will  not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a  proceed¬ 
ing  or  to  participate  as  a  party  in  any 
hearing  therein  must  file  a  petition  to 
intervene  in  accordance  with  the  Com¬ 
mission’s  rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject 
to  the  jmisdiction  conferred  upon  the 
Federal  Power  Commission  by  sections 
7  and  15  of  the  Natural  Gas  Act  and  the 
Commission’s  rule,  of  practice  and  pro¬ 
cedure,  a  hearing  will  be  held  without 
further  notice  before  the  Commission  on 
this  application  if  no  petition  to  inter¬ 
vene  is  filed  within  the  time  required 
herein,  if  the  Commission  on  its  own  re¬ 
view  of  the  matter  finds  that  a  grant  of 
the  certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  petition 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is  required, 
further  notice  of  such  hearing  \^1  be 
duly  given. 

Under  the  pr(x;edure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing, 

Kenneth  F.  Plumb, 
Secretary. 

[FR Doc.72-18885  Piled  ll-2-72;8;53  ami 
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PERRY  R.  BASS 
Notice  of  Application 

October  31,  1972. 

Take  notice  that  on  October  26,  1972, 
Perry  R.  Bass,  individually  and  as  agent 
for  Bass  Enterprises  Production  Co.  (Ap¬ 
plicant)  ,  Fort  Worth  National  Bank 
Building,  Fort  Worth.  Tex.  76102,  filed 
in  Docket  No.  CI73-299  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  for  a  certification  of  public  con¬ 
venience  and  necessity  authorizing  the 
sale  for  resale  and  delivery  of  natural 
gas  in  interstate  commerce  to  Natural 
Gas  Act  for  a  certificate  of  public  con- 
tural)  from  acreage  in  Eddy  County, 
N.  Mex.,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Applicant  proposes  to  sell  up  to  5,000 
Mcf  of  gas  per  day  at  35  cents  per  Mcf 
at  14.65  p.s.i.a.,  plus  upward  B.t.u.  ad¬ 
justment,  for  12  months  from  the  date 
of  initial  delivery  under  the  requested 
authorization  within  the  contemplation 
of  section  2.70  of  the  Commission’s  gen¬ 
eral  policy  and  interpretations  (18  CFR 
2.70), 

It  appears  reasonable  and  consistent 
with  the  public  interest  in  this  case  to 
prescribe  a  period  shorter  than  15  days 
for  the  filing  of  protests  and  petitions 
to  intervene.  Therefore,  any  person  de¬ 
siring  to  be  heard  or  to  make  any  pro¬ 
test  with  reference  to  said  application 
should  on  or  before  November  10,  1972, 
file  with  the  Federal  Power  Commission, 
Washington,  D.C.  20426,  a  petition  to 
intervene  or  a  protest  in  accordance  with 
the  requirements  of  the  Commission’s 
rules  of  practice  and  procedure  (18  CFR 
1.8  or  1.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the  pro¬ 
testants  parties  to  the  proceeding.  Any 
person  wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party 
in  any  hearing  therein  must  file  a  peti¬ 
tion  to  intervene  in  accordance  with  the 
Commission’s  rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject 
to  the  jurisdiction  conferred  upon  the 
Federal  Power  Commission  by  sections 
7  and  15  of  the  Natural  Gas  Act  and  the 
Commission’s  rules  of  practice  and  pro¬ 
cedure,  a  hearing  will  be  held  without 
further  notice  before  the  Commission 
on  this  application  if  no  petition  to 
intervene  is  filed  within  the  time  re¬ 
quired  herein.  If  the  Commission  on  its 
own  review  of  the  matter  finds  that  a 
grant  of  the  certificate  is  required  by  the 
public  convenience  and  necessity.  If  a 


petition  for  leave  to  intervene  Is  timely 
filed,  or  if  the  Commission  on  its  ow-n 
motion  believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
w’ill  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 

Kenneth  F.  Plumb, 

Secretary. 

IFR  Doc.72-18846  FUed  ll-2-72;8:45  am] 

FEDERAL  COMMUNICATIONS 
COMMISSION 

(Report  6201 

COMMON  CARRIER  SERVICES 
INFORMATION  ^ 

Domestic  Public  Radio  Services 

Applications  Accepted  for  Filing  ' 
October  30,  1972. 

Pursuant  to  §§  1.227(b)  (3)  and  21.30 
(b)  of  the  Commission’s  rules,  an  appli¬ 
cation,  in  order  to  be  considered  with 
any  domestic  public  radio  services  ap¬ 
plication  appearing  on  the  attached  list, 
must  be  substantially  complete  and  ten¬ 
dered  for  filing  by  whichever  date  is  ear¬ 
lier:  (a)  The  close  of  business  one  busi¬ 
ness  day  preceding  the  day  on  which  the 
Commission  takes  action  on  the  previ¬ 
ously  filed  application;  or  (b)  within  60 
days  after  the  date  of  the  public  notice 
listing  the  first  prior  filed  application 
(w’itli  which  subsequent  applications  are 
in  conflict)  as  having  been  accepted  for 
filing.  An  application  which  is  subse¬ 
quently  amended  by  a  major  change  will 
be  considered  to  be  a  newly  filed  applica¬ 
tion.  It  is  to  be  noted  that  the  cutoff 
dates  are  set  forth  in  the  alternative — 
applications  wdll  be  entitled  to  consid¬ 
eration  with  those  listed  below’  if  filed 
by  the  end  of  the  60-day  period,  only  if 
the  Commission  has  not  acted  upon  the 
application  by  that  time  pursuant  to  the 
first  alternative  earlier  date.  The  mutual 
exclusivity  rights  of  a  new  application 
are  governed  by  the  earliest  action  with 
respect  to  any  one  of  the  earlier  filed 
conflicting  applications. 


*  All  applications  listed  in  the  appendix  are 
subject  to  further  consideration  and  review 
and  may  be  returned  and/or  dismissed  if 
not  found  to  be  in  accordance  with  the  Com¬ 
mission’s  rules,  regulations,  and  other  re¬ 
quirements. 

*The  above  alternative  cutoff  rules  apply 
to  those  applications  listed  In  the  appendix 
as  having  been  accepted  In  Domestic  Public 
Land  Mobile  Radio,  Rural  Radio,  Point-to- 
Point  Microwave  Radio  and  Local  Television 
Transmission  Services  (Part  21  of  the  rules). 
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Major  Amendments — Continued 

4858- C1-P-71 — Same  (New),  Marshvllle,  Mo.  Change  proposed  station  location  to  one- 
fourth  mile  south  of  Marshfield,  Mo.,  at  latitude  37"19'32"  N.,  longitude  92°63'40''  W. 
Correct  frequencies  to  6034.2H  MHz  on  azimuth  243 '34'  toward  Springfield,  Mo.,  and 
6152.8H  MHz  on  azimuth  20'37'  toward  Lebanon,  Mo.  Delete  frequencies  6241.7H  and 
6301.0H  MHz  on  azimuth  20'37'  and  6271.4V  and  6301.0H  MHz  on  azimuth  243'36'. 

4859- C1-P-71 — Same  (New),  Springfield,  Mo.  Change  proposed  station  location  to  2V4 
miles  south  of  Springfield,  Mo.,  at  latitude  37'08'57"  N.,  longitude  93'20'08"  W.  Correct 
frequencies  to  6404.8V  MHz  on  azimuth  275'44’  toward  Phelps,  Mo.,  and  6286.2H  MHz  on 
azimuth  63*18'  toward  Marshfield,  Mo.  Delete  frequencies  6049.0V  and  6960.0V  MHz  on 
azimuth  243*36'  and  6019.3V  and  6078.6V  MHz  on  azimuth  275*43'. 

4860- C1-P-71 — Same  (New),  station  location:  7  miles  north  of  Stotts  City,  Mo.,  at  latitude 
37*11'43"  N.,  longitude  93°65'39"  W.  Correct  frequencies  to  6004.5H  MHz  on  azimuth 
245*05'  toward  Joplin,  Mo.,  and  6004.6V  MHz  on  azimuth  95*23'  toward  Springfield,  Mo. 
Delete  frequencies  6241.7V  and  6360.3V  MHz  on  azimuth  95*21'  and  6301.0V  and  6390.0V 
MHz  on  azimuth  257*20'. 

6783-C1-P-70 — Same  (New),  Raytown,  Mo.  Change  proposed  station  location  to  2  miles 
east  ot  Raytown,  Mo.,  at  latitude  39*01'46"  N.,  longitude  94*24'19"  W.  Correct  frequencies 
to  6226.9H  MHz  on  azimuth  99*07'  toward  Odessa,  Mo.,  and  11,625.0V  MHz  on  azimuth 
297*15'  toward  Kansas  City,  Mo.  Delete  frequencies  6226.9H  MHz  on  azimuth  025*42' 
toward  Smlthvllle,  Mo.,  and  6316.9H  MHz  on  azimuth  208*42'  toward  Paola,  Kans. 

6790-C1-P-70 — Same  (New),  Joplin,  Mo.  Change  proposed  station  location  to  6  miles  south¬ 
east  of  Joplin,  Mo.,  at  latitude  37*00'59"  N.,  longitude  94°24'19"  W.  Correct  frequencies 
to  6197.2V  MHz  on  azimuth  245*13'  toward  Miami,  Okla.,  and  6315.9V  MHz  on  azimuth 
64*48'  toward  Philps,  Mo.  Delete  frequencies  6960.0V  and  6049.0V  MHz  on  azimuth  76*67'. 

6800- C1-P-70 — Same  (New),  Nowata,  Okla.  Change  proposed  station  location  to  6  miles 
southwest  of  Nowata,  Okla.,  at  latitude  36“39'25"  N.,  longitude  95*44'38"  W.  Correct 
frequencies  to  6093.5V  MHz  on  azimuth  229*49'  toward  Avant,  Okla.,  and  5945.2V  MHz 
on  azimuth  74*41'  toward  Centralla,  Okla.  Delete  frequencies  6093.6V  MHz  on  azimuth 
39*05'  and  0123.1V  MHz  on  azimuth  195*07'. 

6801- C1-P-70 — Same  (New),  Avant,  Okla.  Change  proposed  station  location  to  4  miles 
south  of  Avant,  Okla.,  at  latitude  36*26*27"  N.,  longitude  96*03'36"  W.  Correct  frequen¬ 
cies  to  6346.6V  MHz  on  azimuth  187*36'  toward  Sand  Springs,  Okla.,  and  6197.2V  MHz  on 
azimuth  162*36'. 

4536- C1-P-70 — Southern  Pacific  Communications  Co.  (New),  Newhall  Street  and  S.P. 
right-of-way.  Delete  frequencies  10,776V  and  10,935V,  on  azimuth  164*43',  Delete  Loma 
Prleta  as  a  point  of  communication.  Add  frequency  11,175H  on  azimuth  256*05'  and 
path  length  18.8  km.  toward  new  point  of  communication,  Monte  Bello  Ridge. 

4537- C1-P-70 — Same  (New),  Marsh  Road  and  S.P.  right-of-way,  Redwood,  Calif.  Delete 
frequencies  5945.2H  and  6063.8H  MHz  on  azimuth  143*09'.  Delete  Loma  Prleta  as  a  point 
of  communication.  Add  frequency  10,975H  on  azimuth  164*50'  and  path  length  19.7  km. 
toward  new  point  of  communication,  Monte  Bello  Ridge. 

IFR  Doc.72-18779  Filed  ll-2-72;8:45  am) 


DEPARTMENT  OF  LABOR 

Bureau  of  Labor  Statistics 

BUSINESS  RESEARCH  ADVISORY 

COUNCIL’S  COMMITTEE  ON  MAN¬ 
POWER  AND  EMPLOYMENT 

Notice  of  Meeting  and  Agenda 

The  regular  fall  meeting  of  the  Busi¬ 
ness  Research  Advisory  Council’s  Com¬ 
mittee  on  Manpower  and  Employment 
will  be  held  on  November  15,  1972,  at 
9:30  a.m.  in  Room  3560,  of  the  New  York 
Regional  Office,  1515  Broadway,  New 
York,  NY.  Agenda  for  the  meeting 
follows: 

1.  Transfer  of  Manpower  Administra¬ 
tion  Programs  to  BLS. 

2.  Budget. 

3.  Establishment  Statistics  Program. 

4.  State  Manpower  Projections. 

5.  Labor  Force  Topics. 

For  further  information  call:  Kenneth 
Van  Auken — ^Executive  Secretary — 
BRAC  202-961-2559. 

Signed  at  Washington,  D.C.,  this  30th 
day  of  October  1972. 

Geoffrey  H.  Moore, 

Commissioner  of  Labor  Statistics. 

|FR  Doc.72-18871  FUed  11-2-72:8:62  am] 


Occupational  Safety  and  Health 
Administration 

PPG  INDUSTRIES,  INC. 

Grant  of  Variance 

I.  Background.  On  November  5,  1971, 
PPG  Industries,  Inc.,  1  Gateway  Center, 
Pittsburgh,  PA  15222,  made  application 
pursuant  to  section  6(d)  of  the  Williams- 
Steiger  Occupational  Safety  and  Health 
Act  of  1970  (84  Stat.  1596)  and  29  CFR 
1905.11,  for  a  variance,  and  for  an  in¬ 
terim  order  pending  a  decision  on  the 
application  for  a  variance,  from  the  na¬ 
tional  consensus  standard  prescribed  in 
29  CFR  1910.145  (a)  through  (e),  con¬ 
cerning  specifications  for  accident  pre¬ 
vention  signs  and  tags.  Notice  of  the  ap¬ 
plication  for  variance  made  by  PPG 
Industries,  Inc.,  and  of  the  granting  of 
an  interim  order  pending  a  decision  on 
the  application,  was  published  in  the 
Federal  Register  on  March  10,  1972  (36 
F.R.  5198) .  The  notice  invited  interested 
persons,  including  affected  employers 
and  employees,  to  submit  written  data, 
views,  and  arguments  regarding  the  grant 
or  denial  of  the  variance  requested.  In 
addition,  affected  employers  and  employ¬ 
ees  were  permitted  to  request  a  hearing 
on  the  application  for  a  variance.  One 
letter  expressing  an  opinion  on  the  mat¬ 


ter  has  been  received;  no  request  for  a 
hearing  has  been  received. 

II.  Facts.  The  request  for  a  variance  is 
limited  to  the  following  addresses  of 
manufacturing  and  research  facilities 
which  the  applicant  states  are  directly 
affected  by  the  application: 

Glass  Division — Manufacturing  and 
Fabricating  Plants 

aircraft  and  specialty  products 

Works  22,  Post  Office  Box  2200,  Huntsville, 
AL  25801. 

Works  23,  Po3t  Office  Box  617,  Creighton,  PA 
15030. 

fabricating  plants 

Works  1,  Post  Office  Box  617,  Creighton,  PA 
15030. 

Works  25,  Huff  Avenue,  Greensburg,  PA  15601. 
Works  26,  Lincoln  Highway,  Crestline,  OH 
44827. 

Works  27,  Tipton,  PA  16684. 
plate,  float,  and  special  glass  plants 

Works  5,  500  Third  Avenue,  Ford  City,  PA 
16226. 

Works  7,  Post  Office  Box  1356,  Cumberland, 
MD  21502. 

Works  8,  Post  Office  Box  800,  Meadville,  PA 
16335. 

Works  9,  26  Mississippi  Avenue,  Crystal  City, 
MO  63019. 

Works  21,  1119  North  Kickapoo  Street,  Lin¬ 
coln,  IL  62656. 

WINDOW  GLASS  PLANTS 

Works  10,  McLaughlin  Road,  Henryetta,  OK 
74437. 

Works  11,  Post  Office  Box  71,  Mount  Vernon, 
OH  43050. 

Works  12,  Post  Office  Box  1869,  Clarksbing, 
WV  26301. 

Works  14,  Post  Office  Box  R,  Mount  Zion,  IL 
62549. 

Works  15,  Post  Office  Box  2748,  Fresno,  CA 
93745. 

RESEARCH  CENTER 

Post  Office  Box  11472,  Guys  Run  Road,  Har- 
mar  Township,  Pittsburgh,  PA  15238. 

architectural  metals  DEPARTMENT 
Post  Office  Box  930,  Kokomo,  IN  46901. 

DISTRIBUTION  AND  FABRICATION  CENTERS 

4841  Massachusetts  Boulevard,  College  Park, 
GA  30337. 

4860  South  Kllbourn  Avenue,  Chicago,  IL 
60632. 

1421  North  Industrial  Boulevard,  Dallas,  'TX 
75207. 

Post  Office  Box  302,  East  Rutherford,  NJ 
07073. 

Coatings  and  Resins  Division 

FACTORIES 

1377  Oaklelgh  Drive,  East  Point,  GA  30044. 
3221  Frederick  Avenue,  Baltimore,  MD  21229. 
Post  Office  Box  467,  Circlevllle,  OH  43113. 
3800  West  143d  Street,  Cleveland,  OH  44111. 
Pittsburgh  Road,  Delaware,  OH  43015. 

6621  Liberty  Road,  Post  Office  Box  1329, 
Houston.  'TX  77001. 

235  East  Pittsburgh  Avenue,  Milwaukee,  WI 
53201. 

29  Riverside  Avenue,  Post  Office  Box  268, 
Newark.  NJ  07101. 

125  Colfax  Street,  Springdale,  PA  15144. 

465  Crenshaw  Boulevard,  Torrance,  CA  90509. 

RESEARCH  AND  DEVELOPMENT  CENTNR 
Post  Office  Box  127,  Springdale,  PA  15144. 
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Chemical  Division 

TACTORDES 

Post  Office  Box  31,  Barberton,  OH  44209. 
Post  Office  Box  4026,  Corpus  Cbristl,  TZ 
78406. 

Box  1000,  Lake  Charles.  LA  70604. 

Post  Office  Box  191,  New  Martinsville,  WV 
26155. 

COLUMBIA  CEMENT  COMPANY 

Post  Office  Box  37.  Bellingham,  WA  98225. 
Post  Office  Box  1531,  Zanesville.  OH  43701. 

HOUSTON  CHEMICAL  COMPANY 

Post  Office  Box  3785,  Beaumont,  TX  77704. 

Fiber  Glass  Division 

FACTORIES 

Works  50,  240  Elizabeth  Street,  Shelbyvllle, 
IN  46176. 

Works  52.  Route  No.  4,  Shelby.  NC  28150. 
Works  53,  Post  Office  Box  847,  Lexington,  NC 
27292. 

PPG  states  that  in  1968  a  profession¬ 
ally  developed  accident  prevention  sign 
program  for  use  primarily  in  the  Com¬ 
pany’s  manufacturing  and  research  fa¬ 
cilities  was  initiated.  Although  the  ac¬ 
cident  prevention  sign  program  was 
based  substantially  on  the  specifications 
in  ANSI  Z35. 1-1969,  Specifications  for 
Accident  Prevention  Signs  (substantially 
the  source  of  5  1910.145  (a)  through 
(e) ) ,  PPG  determined  that  in  some  cate¬ 
gories  they  could  be  improved. 

In  support  of  its  application  PPG 
states  that  in  developing  its  accident  pre¬ 
vention  sign  program  it  corrected  alleged 
deficiencies  in  ANSI  Z35. 1-1969  and  29 
CFR  1910.145  (a)  through  (e) .  The  dif¬ 
ferences  which  it  seeks  in  the  variance 
apphcation  are  related  principally  to  the 
format  of  the  signs.  PPG  states  that  the 
sizes  of  their  signs  and  letters  will  be 
calculated  according  to  a  formula  based 
on  the  viewing  distance  from  which  the 
sign  is  to  be  read.  PPG  also  states  that 
its  sign  program,  which  is  set  out  in  the 
PPG  Corporate  Sign  Manual  Bulletin 
No.  25,  copyright  1970,  and  attached  to 
the  application  as  appendix  A,  includes 
such  changes  as  the  use  of  100  percent 
color  surface,  the  use  of  reflective  signs, 
both  Interior  and  exterior,  when  clear 
legibility  is  needed  at  night,  and  a  sim¬ 
pler  format  to  improve  readability  and 
effectiveness. 

In  the  one  letter  which  was  received, 
a  signage  designer  and  director  of  a 
signage  and  graphic  design  group  whole¬ 
heartedly  supports  the  request  by  PPG 
for  a  variance.  The  signage  designer 
comments  that  the  changes  proposed  by 
PPG  will  achieve  a  higher  degree  of 
legibility. 

m.  Decision.  The  primary  purpose  of 
the  standard  from  which  the  variance 
Is  sought  is  to  indicate  and  to  define 
specific  hazards  of  a  nature  such  that 
failure  to  designate  them  may  lead  to 
accidental  injury  to  workers.  PPG  has 
demonstrated,  with  information  which 
is  imcontroverted,  credible,  and,  in  fact, 
supported  by  a  sign  specialist,  that  the 
proposed  sign  program  will  satisfy  this 
purpose  at  least  as  effectively  as  a  sign 
program  which  complies  with  the  stand¬ 
ard.  The  technical  staff  of  the  OfiQce  of 
Standards,  which  has  examined  the  PPG 
Corporate  Sign  Manual  Bulletin  No.  25, 


also  has  recommended  the  sign  program 
proposed  by  PPG  on  the  ground  that  it 
would  result  In  more  effective  accident 
prevention  than  would  the  signs  based 
on  the  Federal  standard.  The  differences 
which  PPG  seeks  in  the  variance  aw>li- 
cation  are  necessary  to  permit  the  im¬ 
plementation  of  its  proposed  sign 
program. 

Many  of  the  changes  which  PPG  pro¬ 
poses  to  make  go  beyond  the  specifica¬ 
tions  set  out  in  §  1910.145  (a)  through 
(e).  For  example,  it  proposes  the  use  of 
reflective  signs,  both  interior  and  ex¬ 
terior,  when  clear  legibility  is  needed  at 
night,  while  there  is  no  such  require¬ 
ment  in  the  Federal  standard.  PPG's 
proposal  to  use  a  100-percent  color  sur¬ 
face  renders  the  sign  less  cluttered  than 
if  it  followed  the  Federal  standard  which 
requires  that  only  35  percent  of  the  sign 
surface  be  color-coated.  While  the  PPG 
sign  program  calculates  its  sign  and 
letter  sizes  by  a  fcjrmula  based  on  view¬ 
ing  distance,  the  Federal  standard  makes 
no  reference  to  viewing  distance,  nor  does 
it  limit  the  size  of  the  message  to  be 
printed  on  a  particular  size  sign.  Conse¬ 
quently,  the  PPG  sign  format  is  simpler 
and  less  confusing  to  read  and  under¬ 
stand. 

In  conclusion,  it  appears  from  the  PPG 
application,  the  PPG  Corporate  Sign 
Manual  Bulletin  No.  25,  and  other  sup¬ 
porting  data,  that  the  methods  of  design, 
format,  construction,  and  use  of  the  PPG 
accident  prevention  signs  will  provide 
employment  and  places  of  employment 
as  safe  and  as  healthful  as  those  which 
would  prevail  if  PPG  w'ere  to  comply  with 
the  requirements  of  29  CFR  1910.145  (a) 
through  (e).  Therefore: 

IV.  Order.  It  is  ordered.  Pursuant  to 
authority  in  section  6(d)  of  the 
Williams-Steiger  Occupational  Safety 
and  Health  Act  of  1970  and  in  Secretary 
of  Labor’s  Order  No.  12-71  (36  F.R. 
8754),  that  PPG  Industries,  Inc.  be,  and 
it  is  hereby  authorized,  to  use  the 
methods  of  design  construction  and 
format  for  accident  prevention  signs  in 
accordance  with  the  specifications  set 
forth  in  its  PPG  Corporate  Sign  Manual 
Bulletin  No.  25,  attached  to  the  applica¬ 
tion  as  appendix  A,  In  lieu  of  the  require¬ 
ments  set  forth  in  §  1910.145  (a)  through 
(e),  and  in  accordance  with  the  follow¬ 
ing  c(»iditions: 

(1)  All  accident  and  prevention  signs 
shall  be  designed,  constructed,  and  uti¬ 
lized  in  accordance  with  the  specifica¬ 
tions  described  In  the  PPG  Corporate 
Sign  Manual  Bulletin  No.  25,  copyright 
1970,  submitted  with  the  application.  The 
Bulletin  will  be  maintained  in  the  Ofl3ce 
of  Standards,  U.S.  Department  of  Labor, 
Railway  Labor  Building,  Room  500,  400 
First  Street  NW.,  Washington,  DC  20210, 
for  reference  and  inspection; 

(2)  All  standard  symbols,  including 
the  radiation  symbol,  the  slow-moving 
vehicle  emblem,  and  the  biohazard  sym¬ 
bol,  prescribed  in  29  CFR  1910.145  shall 
be  used  where  reqtiired;  and 

(3)  PPG  Industries,  Inc.  shall  give 
notice  to  affected  employees  of  the  terms 
of  this  variance  by  the  same  means  re¬ 
quired  to  be  used  to  inform  them  of  the 
application  for  the  variance. 


Effective  date.  This  order  shall  become 
effective  on  November  2,  1972,  and  shall 
remain  in  effect  until  modified  or  re¬ 
voked  in  accordance  with  section  6(d) 
of  the  Williams-Steiger  Occupational 
Safety  and  Health  Act  of  1970. 

Signed  at  Washington,  D.C.  this  30th 
day  of  Oct<rt)er  1972. 

G.  C.  Guenther, 
Assistant  Secretary  of  Labor. 

(FR  Doc.72-18870  Piled  H-2-72:8;52  am] 


Office  of  the  Secretary 
OTTO  GOEDECKE,  INC. 

Notice  of  Certification  of  Eligibility  of 

Workers  To  Apply  for  Adjustment 

Assistance 

Under  date  of  September  15,  1972,  the 
U.S.  Tariff  Commission  made  a  report 
on  the  results  of  its  investigaticm  (TEA- 
W-150)  under  section  301(c)(2)  of  the 
Trade  Expansion  Act  of  1962  (76  Stat. 
884)  in  response  to  a  petition  for  deter¬ 
mination  of  eligibility  to  apply  for  ad¬ 
justment  assistance  submitted  by  the 
Textile  Workers  Union  of  America  (AFL- 
CIO)  on  behalf  of  workers  formerly  em¬ 
ployed  by  Otto  Goedecke,  Inc.,  Halle tts- 
%ille,  Tex.  In  this  report  the  Commission 
found  that  articles  like  or  directly  com- 
pietitive  writh  certain  cotton  yams  smd 
plain-woven  fabrics  produced  by  Otto 
Goedecke,  Inc.  are,  as  a  result  in  major 
part  of  concessions  granted  under  trade 
agreements,  being  imported  into  the 
United  States  in  such  increased  quanti¬ 
ties  as  to  cause  or  threaten  to  cause  un¬ 
employment  of  a  significant  number  or 
proportion  of  the  workers  of  such  firm. 

Upon  receipt  of  the  Tariff  Commis¬ 
sion’s  affirmative  finding,  the  Depart¬ 
ment,  through  the  Director  of  the  Office 
of  Foreign  Economic  Policy,  Bureau  of 
International  Labor  Affairs,  instituted 
an  investigation.  Followdng  this,  the  Di¬ 
rector  made  a  recommendation  to  me 
relating  to  the  matter  of  certification 
(Notice  of  Delegatim  of  Authority  and 
Notice  of  Investigation,  34  F.R.  18342; 
37  F.R.  2472;  20137).  In  the  recom¬ 
mendation  she  noted  that  imports  like 
or  directly  competitive  with  certain  cot¬ 
ton  yams  and  fabrics  produced  by  Otto 
Goedecke.  Inc.,  Increased  substantially. 
As  a  result,  the  corporation  cut  back  pro¬ 
duction.  Employment  levels  and  hours 
worked  began  to  decline  in  early  1969  and 
1970  and  continued  despite  efforts  to 
remain  cwnpetitive.  Unemployment  and 
vmderemployment  directly  related  to  im¬ 
port  competition  began  in  March  1969 
and  January  1970.  All  production  at  Otto 
Goedecke,  Inc.  and  its  affiliates  ended  in 
April  and  July  1970,  and  the  plants  were 
closed.  After  due  consideration.  I  make 
the  following  certifications: 

All  woTlun,  hourly  and  salaried,  of  Otto 
Goedecke,  Inc.,  BallettsyUle,  Tex.,  who  were 
not  engaged  In  raw  cotton  merchandising 
and  who  became  imemployed  or  underem¬ 
ployed  after  January  7.  1970,  and  before  Au¬ 
gust  6,  1970,  are  eligible  to  apply  for  ad> 
Justment  assietanoe  under  title  III,  chapter  3, 
of  the  Trade  Expansion  Act  of  1962. 
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All  hourly  and  salaried  workers  of  Otto 
Goedecke,  Inc.’s  affiliate,  Lone  Star  Textile 
Cuero  plant.  Cuero,  Tex.,  who  became  un¬ 
employed  or  underemployed  after  January  3, 
1970,  and  before  June  22,  1970,  are  eligible 
to  apply  for  adjustment  assistance  under 
title  III,  chapter  3,  of  the  Trade  Expansion 
Act  of  1962. 

All  hourly  and  salaried  workers  of  Otto 
Ooedecke,  Inc.’s  affiliate.  Lone  Star  Textile 
Mexia  plant,  Mexla,  Tex.,  who  became  un¬ 
employed  or  underemployed  after  January  3, 
1970,  and  before  July  20,  1970,  are  eligible 
to  apply  for  adjustment  assistance  under 
title  III,  chapter  3,  of  the  Trade  Expansion 
Act  of  1962. 

All  hourly  and  salaried  employees  of  Otto 
Ooedecke,  Inc.’s  affiliate.  Red  River  Cotton 
Mills,  Bonham  plant,  Bonham,  Tex.,  who 
became  unemployed  or  underemployed  after 
March  16,  1969,  and  before  April  27,  1970,  are 
eligible  to  apply  for  adjustment  assistance 
under  title  in,  chapter  3,  of  the  ’Trade  Ex¬ 
pansion  Act  of  1962. 

Signed  at  Washington,  D.C.  this  31st 
day  of  October,  1972. 

Joel  Segall, 
Deputy  Under  Secretary, 
International  Affairs. 

[FR  Doc.72-18872  Filed  11-2-72:8:62  amj 


STATE  UNEMPLOYMENT  COMPENSA¬ 
TION  LAWS 


Certification  of  States 


The  unemployment  compensation  laws 
of  the  Stat^  listed  below,  having  been 
certified  pursuant  to  paragraph  (3)  of 
section  3303(b)  of  the  Internal  Revenue 
Code  of  1954  (26  U.S.C.  3303(b)  (3) )  and 
each  of  the  States  so  listed  having  been 
certified  by  me  to  the  Secretary  of  the 
Treasury  for  the  taxable  10-month  pe¬ 
riod  ending  October  31,  1972,  as  provided 
in  section  3304  of  the  Internal  Revenue 
Code  of  1954  (26  U.S.C.  3304)  are  hereby 
certified,  pursuant  to  paragraph  (1)  of 
section  3303(b)  of  the  Internal  Revenue 
Code  of  1954  (26  U.S.C.  3303(b)(1)).  to 
the  Secretary  of  the  Treasury  for  the 
taxable  10 -month  period  ending  October 
31.  1972. 


Alabama. 

Alaska. 

Arizona. 

Arkansas. 

California. 

Colorado. 

Connecticut. 

Delaware 

District  of  Columbia. 
Louisiana. 

Maine. 

Maryland. 

Massachusetts. 

Michigan. 

Minnesota. 

Mississippi. 

Missouri. 

Montana. 

Nebraska. 

Nevada. 

New  Hampshire. 

New  Jersey. 

New  Mexico. 

New  York. 

North  Carolina. 
North  Dakota. 


Florida. 

Georgia. 

Hawaii. 

Idaho. 

Illinois. 

Indiana. 

Iowa. 

Kansas. 

Kentucky. 

Ohio. 

Oklahoma. 
Oregon. 
Pennsylvania. 
Rhode  Island. 
South  Carolina. 
South  Dakota. 
Tennessee. 
Texas. 

Utah. 

Vermont. 

Virginia. 

Washington. 

West  Virginia. 

Wisconsin. 

Wyoming. 


J.  D.  Hodgson, 

Secretary  of  Labor. 

October  31,  1972. 

|FR  Doc.72-18873  Filed  11-2-72:8:62  am] 


STATE  UNEMPLOYMENT  COMPENSA¬ 
TION  LAWS 


Certification  of  States 


Pursuant  to  section  3304(a)  of  the  In¬ 
ternal  Revenue  Code  of  1954  (26  U.S.C. 
3304(a))  the  unemployment  compensa¬ 
tion  laws  of  the  following  States  have 
heretofore  been  approved : 


Alabama. 

Alaska. 

Arizona. 

Arkansas. 

California. 

Colorado. 

Connecticut. 

Delaware. 

District  of  Columbia. 
Florida. 

Georgia. 

Hawaii. 

Idaho. 

Illinois. 

Indiana. 

Iowa. 

Kansas. 

Kentucky. 

Louisiana. 

Maine. 

Maryland. 

Massachusetts. 

Michigan. 

Minnesota. 

Mississippi. 

Missouri. 


Montana. 

Nebraska. 

Nevada. 

New  Hampshire. 
New  Jersey. 

New  Mexico. 
New  York. 

North  Carolina. 
North  Dakota. 
Ohio. 

Oklahoma. 
Oregon. 
Pennsylvania. 
Puerto  Rico. 
Rhode  Island. 
South  Carolina. 
South  Dakota. 
Tennessee. 
Texas. 

Utah. 

Vermont. 

Virginia. 

Washington. 

West  Virginia. 

Wisconsin. 

Wyoming. 


In  accordance  with  the  provisions  of 
section  3304(c)  of  the  Internal  Reve¬ 
nue  Code  of  1954  (26  U.S.C.  3304(c))  I 
hereby  certify  the  foregoing  States  to 
the  Secretary  of  the  Treasury  for  the 
taxable  10-month  period  ending  Octo¬ 
ber  31,  1972. 

J.  D.  Hodgson, 
Secretary  of  Labor. 


October  31,  1972. 

[FR  Doc.72-18874  Filed  11-2-72:8:62  am] 


INTERSTATE  COMMERCE 
COMMISSION 

[Notice  108] 

ASSIGNMENT  OF  HEARINGS 

October  31,  1972. 

Cases  assigned  for  hearing,  postpone¬ 
ment,  cancellation,  or  oral  argument  ap¬ 
pear  below  and  will  be  published  orUy 
once.  This  list  contains  prospective  as¬ 
signments  only  and  does  not  include  cases 
previously  assigned  hearing  dates.  The 
hearings  will  be  on  the  issues  as  presently 
refiected  in  the  Official  Docket  of  the 
Commission.  An  attempt  will  be  made 
to  publish  notices  of  cancellation  of  hear¬ 
ings  as  promptly  as  possible,  but  inter¬ 
ested  parties  should  take  appropriate 
steps  to  insure  that  they  are  notified  of 
cancellation  or  postponements  of  hear¬ 
ings  in  which  they  are  interested.  No 
amendments  will  be  entertained  after 
the  date  of  this  publication. 

MC-l  17940  Sub  66,  Nationwide  Carriers,  Inc., 
MC-1 36873  Sub  1,  KSS  Transportation 
Corp.,  now  being  assigned  hearing  Janu¬ 
ary  29,  1973  (1  day),  at  New  York,  N.Y., 
in  a  hearing  room  later  to  be  designated. 


MC-1 33095  Sub  33,  Texas  Continental  Ex¬ 
press,  Inc.,  now  beln  assigned  hearing  Jan¬ 
uary  30,  1973  (1  day),  at  New  York,  N.Y., 
In  a  hearing  room  later  to  be  designated. 

MC-116841  Sub  435,  Colonial  Refrigerated 
Transportation,  Inc.,  now  being  assigned 
hearing  January  31,  1973  (1  day),  at  New 
York,  N.Y.,  in  a  hearing  room  later  to  be 
designated. 

MC-1 13678  Sub  464,  Curtis,  Inc.,  now  being 
assigned  hearing  February  1,  1973  (1  day), 
at  New  York,  N.Y.,  in  a  hearing  room  later 
to  be  designated. 

MC-C-7284,  B&H  Transfer,  Inc.,  revocation 
of  certificate,  now  being  assigned  hearing 
February  2,  1973  (1  day),  at  New  York, 
N.Y.,  in  a  hearing  room  later  to  be  desig¬ 
nated. 

MC  51146  Sub  248,  Schneider  Transport,  Inc., 
now  being  assigned  hearing  January  15, 
1973  (1  day),  at  Chicago,  Ill.,  in  a  hearing 
room  later  to  be  designated. 

MC  133922  Sub  6,  William  H.  Nagel,  doing 
business  as  Nagel  Trucking,  now  being  as¬ 
signed  hearing  January  16,  1973  (1  day), 
at  Chicago,  Ill.,  in  a  hearing  room  to  be 
later  designated. 

MC  126039  Sub  18,  Morgan  Transportation 
System,  Inc.,  Inti.,  now  being  assigned 
hearing  January  17,  1973  (1  day),  at  Chi¬ 
cago,  Ill.,  in  a  hearing  room  to  be  later 
designated. 

MC  123048  Sub  219,  Diamond  ’Transportation 
System,  Inc.,  now  being  assigned  hearing 
January  18,  1973  (2  days) ,  at  Chicago,  Ill., 
in  a  hearing  room  to  be  later  designated. 

MC  136428,  Evanston  Bus  Co.,  now  being 
assigned  January  22,  1973  (1  week),  at 
Chicago,  Ill.,  in  a  hearing  room  to  be  later 
designated. 

MC  117119  Sub  448,  Willis  Shaw  Frozen  Ex¬ 
press,  Inc.,  MC  124211  Sub  215,  Hilt  Truck 
Line,  Inc.,  now  being  assigned  continued 
hearing  January  15,  1973  (2  days) ,  at  Chi¬ 
cago,  111.,  in  a  hearing  room  to  be  later 
designated. 

MC  61231  Sub  68,  Ace  Lines,  Inc.,  now  being 
assigned  hearing  January  17, 1973  (3  days) , 
at  Chicago,  Ill.,  in  a  hearing  room  to  be 
later  designated. 

MC  127777  Sub  17,  Mobile  Home  Express,  Inc., 
now  being  assigned  bearing  January  22, 
1973  (1  week),  at  Chicago,  Ill.,  in  a  hearing 
room  to  be  later  designated. 

MC-133095  Sub  28,  Texas  Continental  Ex¬ 
press,  Inc.,  now  assigned  November  15, 
1972,  at  Washington,  D.C.,  is  cancelled  and 
application  dismissed. 

I  &  S  8762,  ’Transit  on  Edible  Oils  in  the 
Southwest,  now  assigned  November  15, 
1972,  at  Wasbing:ton,  D.C.,  hearing  is 
cancelled. 

MC  115841  Sub  411,  Colonial  Refrigerated 
Transportation,  Inc.,  MC  117883  Sub  159, 
Subler  ’Transfer,  Inc.,  now  being  assigned 
hearing  January  16,  1973  (2  weeks),  at 
Chicago,  Ill.,  in  a  hearing  room  to  be  later 
designated. 

[seal!  Robert  L.  Oswald, 

Secretary. 

[FR  Doc.72-18856  Filed  11-2-72:8:51  am] 


[Ex  Parte  241:  Rule  19,  Second  Rev. 
Exemption  22] 

ATCHISON,  TOPEKA  AND  SANTA  FE 
RAILWAY  CO.  ET  AL. 

Exemption  From  Mandatory  Car 
Service  Rules 

It  appearing,  that  there  are  substantial 
movements  of  grain  and  grain  products 
moving  in  plain,  40-foot,  narrow-door 
boxcars  between  points  on  the  following 
railroads; 
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The  Atchison,  Topeka  and  Santa  Fe  Railway 

Co. 

Chicago,  Rock  Itiand  and  Pacific  Railroad  Co. 
Missouri  Pacific  Railroad  Co. 

St.  Louls-San  Francisco  Railway  Co. 

Union  Pacific  Railroad  Co. 

and  that  unlimited  excliange  of  such  cars 
among  these  railroads  will  Increase  car 
utilization  by  reducticms  in  switching  and 
other  movements  of  empty  cars. 

It  is  ordered.  That  pursuant  to  the  au¬ 
thority  vested  in  me  by  Car  Sendee  Rule 
19,  plain  boxcars  described  in  the  Official 
R^way  Equipment  Register,  ICC  R  J].R. 
No.  385,  issued  by  W.  J.  Trezise,  or  suc¬ 
cessive  issues  thereof,  as  having  mechani¬ 
cal  designation  XM,  with  inside  length 
44  feet  6  Inches  or  less  and  equipped 
with  doors  less  than  9-feet  wide  owned 
by  any  of  the  aforementioned  railroads 
and  located  empty  on  such  lines,  may  be 
loaded  with  grain  or  grain  products,  as 
defined  herein,  to  stations  located  on  any 
of  the  aforementioned  railroads.  When 
so  loaded,  such  cars  shall  be  exempt  from 
the  provisions  of  Car  Service  Rules  1 
and  2. 

The  term  grain  and  grain  products 
Khali  comprise  the  commodities  q?ecifi- 
cally  named  In  lists  1,  2,  5,  6,  7,  and  8 
published  in  Western  Trunk  Lines 
Freight  Tariff  330-U,  ICC  A-4797,  issued 
by  Fred  Ofeky,  supplements  thereto,  or 
consecutive  Issues  thereof. 

Effective  October  31, 1972. 

Expires  November  30, 1972. 

Issued  at  Washington,  D.C.,  Octo¬ 
ber  26, 1972. 

Interstate  Commerce 
Commission, 

[seal]  Lewis  R.  Teeple, 

Agent. 

[FR  Doc.72-18864  FUed  ll-2-72;8:51  am] 


[Ex  Parte  241;  Rule  19,  Exemption  15, 
Arndt.  1] 

EXEMPTION  FROM  MANDATORY 
CAR  SERVICE  RULES 

Extension  of  Expiration  Date 

Upon  further  consideration  of  Exemp- 
ti(m  No.  15  issued  July  27, 1972.^ 

It  is  ordered.  That,  under  authority 
vested  in  me  by  Car  Service  Rule  19, 
Exemption  No.  15  to  the  mandatory  car 
service  rules  ordered  in  Ex  Parte  No.  241, 
be,  and  It  is  hereby,  amended  to  expire 
December  31,  1972. 

This  amendment  shall  become  effective 
October  31,  1972. 

Issued  at  Washington,  D.C.,  October  26, 
1972. 

Interstate  Commerce 

COMBOSSION, 

[seal]  Lewis  R.  Teeple, 

Agent. 

[FB  Doc.72-18863  FUed  ll-2-72;8:51  am] 


>  Published  at  37  F.R.  15962,  August  8, 1972. 


[Rev.  S.O.  994:  Rev.  ICC  Order  71,  Amdt.  7] 

RAILROADS  OPERATING  IN  MARY¬ 
LAND,  DELAWARE,  PENNSYL¬ 
VANIA,  AND  NEW  YORK 

Rerouting  or  Diversion  of  Traffic 

Upon  further  consideration  of  Revised 
ICC  Order  No.  71  (railroads  operating 
in  the  States  of  Maryland.  Delaware, 
Pennsylvania,  and  New  York)  and  good 
cause  appearing  therefor : 

It  is  ordered.  That : 

Revised  ICC  Order  No.  71  be,  and  it 
is  hereby,  amended  by  substituting  the 
following  paragraph  (g)  for  paragraph 
<g)  thereof: 

(g)  Expiration  date.  This  order  shall 
expire  at  11:59  pjn.,  November  15,  1972, 
unless  otherwise  modified,  changed,  or 
suspended. 

It  is  further  ordered.  Tliat  this  amend¬ 
ment  shall  become  effective  at  11:59 
pjn.,  October  31,  1972,  and  that  this 
amendment  shall  be  served  upon  the 
Association  of  American  Railroads,  Car 
Service  Division,  as  agent  of  all  railroads 
subscribing  to  the  car  service  and  car 
hire  agreement  under  the  terms  of  that 
agreement,  and  upon  the  American 
Short  line  Railroad  Association;  and 
that  it  be  filed  with  the  Director,  Office 
of  the  Federal  Register. 

Issued  at  Washington,  D.C.,  Octo¬ 
ber  27, 1972. 

Interstate  Commerce 
Commission, 

[seal]  Lewis  R.  Teeple, 

Agent. 

[FR  Doc .72-1 8862  Fluled  ll-2-72;8:51  am] 


[Notice  150] 

MOTOR  CARRIER  BOARD  TRANSFER 
PROCEEDINGS 

Synopses  of  orders  entered  by  the 
Motor  Carrier  Board  of  the  Commission 
pursuant  to  sections  212(b) ,  206(a) ,  211, 
312(b),  and  410(g)  of  the  Interstate 
Commerce  Act,  and  rules  and  regulations 
prescribed  thereunder  (49  CFR  Part 
1132) .  appear  below: 

Each  application  (except  as  otherwise 
specficially  noted)  filed  after  March  27, 
1972,  contains  a  statement  by  applicants 
that  there  will  be  no  significant  effect 
on  the  quality  of  the  human  environ¬ 
ment  resulting  from  approval  of  the 
application.  As  provided  in  the 
Commission’s  special  rules  of  practice 
any  interested  person  may  file  a  petition 
seeking  reconsideration  of  the  following 
numbered  proceedings  within  20  days 
from  the  date  of  publication  of  this  no¬ 
tice.  Pmsuant  to  section  17(8)  of  the 
Interstate  Commerce  Act.  the  filing  of 
such  a  petitiem  will  postpone  the  effective 
date  of  the  order  in  that  proceeding 
pending  its  disposition.  The  matters  re¬ 
lied  upon  by  petitioners  must  be  speci¬ 
fied  in  their  petitions  with  particularity. 


No.  MC-PC-35451.  By  order  of  Octo¬ 
ber  18,  1972,  the  Motor  Carrier  Board 
approved  the  lease  to  G.  M.  Brown  & 
Sons.  Inc.,  Caldwell,  Idaho,  of  Certificate 
No.  MC-21142  Issued  September  19. 1960, 
imder  a  lease  agreement  for  a  period  of 
1  year,  issued  to  Oliver  Freel  and  Dale 
Preel,  doing  business  as  Freel  Bros., 
Adrian.  Oreg.,  authorizing  transportation 
of:  General  commodities,  with  the  usual 
exceptions,  between  Adrian,  Oreg.,  and 
25  miles,  on  the  one  hand,  and,  on  the 
other,  specified  counties  in  Idaho,  P.  L. 
Sigloh  &  Associates,  Post  Office  Box  7651, 
Boise,  ID  83707. 

No,  MC-PC-73923.  By  order  entered 
October  19,  1972,  the  Motor  Carrier 
Board  approved  the  transfer  to  City 
Transfer  of  Kent,  Inc,,  Kent,  Wash.,  of 
the  operating  rights  set  forth  in  Certifi¬ 
cate  No.  MC-11565,  Issued  January  22, 
1953,  as  amended  March  21,  1966,  to 
J.  M.  Anderson,  J.  B.  Anderson,  N.  M. 
Anderson,  D.  R.  Andersem,  and  Betsy  A. 
Blair,  a  partnership,  doing  business  as 
City  Transfer,  Kent,  Wash.,  authorizing 
the  transportation  of  general  commod¬ 
ities.  with  the  usual  exceptions,  over 
siiecified  routes,  between  Kent,  Wash., 
on  the  one  hand,  and,  on  the  other, 
Seattle.  Wash.;  household  goods  as  de¬ 
fined  by  the  Commission,  between  Kent, 
Wash.,  and  points  within  10  miles 
thereof,  on  the  one  hand,  and,  on  the 
other,  points  in  Oregon;  and  fruits  and 
vegetables,  from  points  in  King  County, 
Wash.,  to  Portland,  Hillsboro,  and  Salem, 
Oreg.  George  H.  Hart,  1100  IBM  Build¬ 
ing.  Seattle,  Wash.  98101,  attorney  for 
applicants. 

No.  MC-PC-73963.  By  order  entered 
October  19,  1972,  the  Motor  Carrier 
Board  approved  the  transfer  to  Carroll¬ 
ton  'Truck  Line,  Inc.,  Canton,  Ohio,  of 
the  operating  rights  set  forth  in  Cer¬ 
tificates  Nos.  MC-33782  and  MC-33782 
(Sub-No.  1),  Issued  December  7,  1951, 
and  November  16,  1966,  as  corrected, 
authorizing  the  transportation  of  gen¬ 
eral  commodities,  with  the  usual  excep¬ 
tions,  over  specified  routes,  between 
specified  points  in  Ohio.  Richard  H. 
Brandon,  79  East  State  Street,  Colum¬ 
bus,  OH  43215,  attorney  for  applicants. 

I  SEAL]  Robert  L.  Oswald, 

Secretary. 

I  FR  Doc.72-18860  FUed  ll-2-72;8:51  am] 
[Notice  151] 

MOTOR  CARRIER  TRANSFER 
PROCEEDINGS 

October  31,  1972. 

Application  filed  for  temporary  au¬ 
thority  under  section  210a(b)in  connec¬ 
tion  with  transfer  application  imder  sec¬ 
tion  212(b)  and  Transfer  Rules,  49  CFR 
Part  1132: 

No.  MC-PC-74050,  By  application  filed 
October  25.  1972,  BAY  STATE  TRANS¬ 
FER  &  STORAGE  COMPANY,  INC.,  60 
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Haynes  Circle,  Chicopee,  MA  01021, 
seeks  temporary  authority  to  lease  the 
operating  rights  of  J.  J.  SULLIVAN 
THE  MOVER,  INC.,  350  Pasco  Road,  In¬ 
dian  Orchard,  MA  01050,  under  section 
210a(b).  The  transfer  to  BAY  STATE 
TRANSFER  &  STORAGE  COMPANY, 
INC.,  of  the  operating  rights  of  J.  J. 
SULLIVAN  THE  MOVER,  INC.,  is  pres¬ 
ently  pending. 

By  the  Commission. 

[seal]  Robert  L.  Oswald, 

Secretary. 

(FR  Doc.72-18858  Filed  ll-2-72;8:51  am] 


[Notice  152] 

MOTOR  CARRIER  TRANSFER 
PROCEEDINGS 

October  31,  1972. 

Application  filed  for  temporary  au¬ 
thority  imder  secticm  210a(b)  in  con¬ 
nection  with  transfer  application  imder 
section  212(b)  and  Transfer  Rules,  49 
CPR  Part  1132: 

No.  MC-PC-74052.  By  application  filed 
October  25,  1972,  FLATT’S  TRANS¬ 
PORT,  INC.,  132  North  Potter,  Condon, 
OR  97823,  seeks  temporary  authority  to 
lease  the  operating  rights  of  LUMBER 
TRANSPORT,  INC.,  Post  Office  Box  5, 
John  Day,  OR  97845,  under  section  210a 
(b).  The  transfer  to  FLAIT’S  TRANS¬ 
PORT,  INC.,  of  the  operating  rights  of 
LUMBER  TRANSPORT,  INC.,  is  pres¬ 
ently  pending. 

By  the  Commission. 

[SEAL]  Robert  L.  Oswald, 

Secretary. 

IFR  Doc.72-18857  Filed  ll-2-72;8:51  am] 


[Notice  163] 

MOTOR  CARRIER  TRANSFER 
PROCEEDINGS 

October  31, 1972. 

Application  filed  for  temporary  au¬ 
thority  under  section  210a(b)  in  con¬ 
nection  with  transfer  application  under 
section  212(b)  and  Transfer  Rules,  49 
CFRPart  1132: 

No.  MC-PC-74062.  By  application  filed 
October  27,  1972,  MALBA  TRUCKING, 
INC.,  9-10  38th  Street,  Long  Island  City, 
NY  11101,  seeks  temporary  authority  of 
the  operating  rights  of  STEEL  HAUL¬ 
AGE  CORPORATION,  31-35  Borden 
Avenue,  Long  Island  City,  NY  11101, 
imder  section  210a(b).  The  transfer  to 
MALBA  TRUCKING,  INC.,  of  the  oper¬ 
ating  rights  of  STEEL  HAULAGE  COR¬ 
PORATION,  is  presently  pending. 

By  the  Commission. 

[SEAL]  Robert  L.  Oswald, 

Secretary. 

[FR  Doc.72-18859  Filed  11-2-72:8:61  amj 


[Notice  144] 

MOTOR  CARRIER  TEMPORARY 
AUTHORITY  APPLICATIONS 

October  30, 1972. 

The  following  are  notices  of  filing  of 
applications^  for  temporary  authority 
under  section  210a(a)  of  the  Interstate 
Commerce  Act  provided  for  under  the 
new  rules  of  Ex  Parte  No.  MC-67  (49 
CPR  Part  1131),  published  in  the  Fed¬ 
eral  Register,  issue  of  April  27,  1965, 
effective  July  1,  1965.  These  rules  pro¬ 
vide  that  protests  to  the  granting  of  an 
application  must  be  filed  with  the  field 
official  named  in  the  Federal  Register 
publication,  within  15  calendar  days 
after  the  date  of  notice  of  the  filing  of 
the  application  is  published  in  the  Fed¬ 
eral  Register.  One  copy  of  such  pro¬ 
tests  must  be  served  on  the  applicant,  or 
its  authorized  representative,  if  any, 
and  the  protests  must  certify  that  such 
service  has  been  made.  The  protests 
must  be  specific  as  to  the  service  which 
such  Protestant  can  and  will  offer,  and 
must  consist  of  a  signed  original  and  six 
copies. 

A  copy  of  the  application  is  on  file,  and 
can  be  examined  at  the  Office  of  the 
Secretary,  Interstate  Commerce  Com¬ 
mission,  Washington,  D.C.,  and  also  in 
field  office  to  which  protests  are  to  be 
transmitted. 

Motor  Carriers  of  Property 

No.  MC  94350  (Sub-No.  320  TA) ,  filed 
October  16,  1972.  Applicant:  TRANSIT 
HOMES,  INC.,  Post  Office  Box  1628,  at 
Haywood  Road  and  Transit  Drive, 
Greenville,  SC  29206.  Applicants  repre¬ 
sentative:  Mitchell  King,  Jr.  (same  ad¬ 
dress  as  above).  Authority  sought  to 
operate  as  a  common  carrier,  by  motor 
vehicle,  over  irregular  routes,  transport¬ 
ing:  Buildings,  in  sections,  moimted  on 
wheeled  undercarriages  with  hitch- 
ball  connectors,  from  points  of  manu¬ 
facture,  from  Charlotte,  N.C.,  to  points 
in  Vir^nia,  West  Virginia,  Kentucky, 
Tennessee,  South  Carolina,  Mississippi, 
Alabama,  Georgia,  and  Florida,  for  180 
days.  Supporting  shipper:  Modular  Cor¬ 
poration  of  America,  Post  Office  Box 
2756,  Charlotte,  NC  28201.  Send  protests 
to:  E.  E.  Strotheid,  District  Supervisor, 
Interstate  Commerce  Commission, 
Bureau  of  Operations,  300  Columbia 
Building,  1200  Main  Street,  Columbia, 
SC  29201. 

No.  MC  111401  (Sub-No.  374  TA),  filed 
October  3,  1972.  Applicant:  GROEN- 
DYKE  TRANSPORT,  INC.,  2510  Rock 
Island  Boulevard,  Enid,  OK  73701.  Ap¬ 
plicant’s  representative:  Victor  R.  Com¬ 
stock  (same  address  as  above) .  Authority 


1  Except  as  otherwise  specifically  noted, 
each  applicant  states  that  there  will  be  no 
significant  effect  on  the  quality  of  the  hu¬ 
man  environment  resulting  from  approval 
of  Its  application. 


sought  to  operate  as  a  common  carrier, 
by  motor  vehicle,  over  irregular  routes, 
transporting:  Corn  flour,  in  bulk,  in 
tank  vehicles,  from  Atchison,  Kans.,  to 
Mapleton,  Ill.,  for  180  days.  Supporting 
shipper:  Lincoln  Grain,  Inc.,  Box  436, 
Atchison,  KS  66002.  Send  protests  to: 

C.  L.  Phillips,  District  Supervisor,  Inter¬ 
state  Commerce  Commission,  Bureau  of 
Operations,  Room  240,  Old  Post  Office 
Building,  215  Northwest  Third,  Okla¬ 
homa  City,  OK  73102. 

No.  MC  124774  (Sub-No.  57  TA) ,  filed 
October  16,  1972.  Applicant:  MIDWEST 
REFRIGERATED  EXPRESS.  INC.,  3200 
Highway  75  N.,  Post  Office  Box  536,  Sioux 
City,  lA  51101.  Applicant’s  representa¬ 
tive:  Patrick  E.  Quinn,  300  NSEA  Build¬ 
ing,  Lincoln,  Nebr.  68501.  Authority 
sought  to  operate  as  a  common  carrier, 
by  motor  vehicle,  over  irregular  routes, 
transporting:  Meat,  meat  products,  and 
meat  by-products  and  articles  distributed 
by  meat  packinghouses,  as  described  in 
sections  A  and  C  of  appendix  I  to  the 
report  in  Descriptions  in  Motor  Carrier 
Certiflcates,  61  M.C.C.  209  and  766  (ex¬ 
cept  hides  and  commodities  in  bulk,  in 
tank  vehicles),  from  York,  N^r.,  to 
Miami,  Fla.,  for  180  days.  Supporting 
shipper:  Sunflower  Beef  Packers,  Inc., 
York,  Nebr.  Send  protests  to:  Carroll 
Russell,  District  Supervisor.  Interstate 
Commerce  Commission,  Bureau  of  Op¬ 
erations,  711  Federal  Office  Building, 
Omaha,  Nebr.  68102. 

No.  MC  126291  (Sub-No.  21  TA),  filed 
October  2,  1972.  Applicant:  QU IRION 
’TRANSPORT,  INC.,  Notre  Dame,  Mail¬ 
ing:  4516  Laval,  Lac  Megantic,  PQ, 
Canada,  La  Guadeloupe,  Frontenac 
County,  Quebec,  Canada.  Applicant’s 
representative:  Frank  J.  Weiner,  15  Court 
Square,  Boston,  MA  02108.  Authority 
sought  to  operate  as  a  common  carrier, 
by  motor  vehicle,  over  irregular  routes, 
transporting:  Lumber  (veneer)  from 
ports  of  entry  on  the  international 
boimdary  lines  between  the  United 
States  and  Canada  located  at  New  York 
and  Michigan  to  Mount  Clemens,  Mich., 
restricted  to  traffic  originating  at  points 
in  Frontenac  Coimty,  Quebec,  for  180 
days.  Supporting  shipper:  Megantic 
Manufacturing  Co.,  Lac  Megantic,  Que¬ 
bec.  Send  protests  to:  District  Supervisor 
Ross  J.  Seymour,  Bureau  of  Operations, 
Interstate  Commerce  Commission,  424 
Federal  Building,  Concord,  N.H.  03301. 

No.  MC  127962  (Sub-No.  3  TA)  (Cor¬ 
rection),  filed  September  11,  1972,  pub¬ 
lished  in  the  Federal  Register  issue  of 
September  30,  1972,  corrected  and  re¬ 
published  as  corrected  this  issue.  Appli¬ 
cant:  J.  W.  P<X)LE,  INC.,  Box  408, 
Wytheville,  VA  24382.  Applicant’s  repre¬ 
sentative:  Howard  Haynes,  Washington, 

D. C.  Authority  sought  to  operate  as  a 
contract  carrier,  by  motor  vehicle,  over 
Irregular  routes,  transporting:  Metal 
threaded  screws,  bolts,  nuts  and  wire. 


FEDERAL  REGISTER,  VOL.  37,  NO.  213— FRIDAY,  NOVEMBER  3,  1972 


2a4S4 


NOTICES 


from  Norfolk,  Va.,  to  Elk  Creek,  Va., 
imder  contract  with  American  Screw  Co„ 
for  180  days.  Supporting  shipper:  Ameri¬ 
can  Screw  Co.,  Wytheville,  Va,  Send 
protests  to:  Clatin  M.  Harmon,  District 
Supervisor,  Interstate  Commerce  Com¬ 
mission,  Bureau  of  Operations,  215 
Campbell  Avenue  SW.,  Roanoke.  VA 
24011.  Note:  The  purpose  of  this  republi¬ 
cation  is  to  show  that  the  destination 
point  of  Elk  Creek  is  in  the  State  of 
Virginia. 

No.  MC  135533  (Sub-No.  2  TA),  filed 
October  4,  1972.  Applicant:  TRANS- 
PORTES  INTERNACIONALES  DE 
BAJA  CALIFORNIA,  S.A.,  Apartado 
Postal  120,  Mexicali,  Baja  California, 
Mexico.  Applicant’s  representative: 
Da\'id  P.  Chritianson,  606  South  Olive 
Street,  Los  Angeles,  CA  90014.  Authority 
sought  to  operate  as  a  contract  carrier, 
by  motor  vehicle,  over  irregular  routes, 
transporting:  Asphalt  products,  from 
points  in  Los  Angeles  County,  Calif.,  to 
points  of  entry  at  the  California-Mexi- 
can  international  boimdary  at  or  near 
Calexico  or  San  Ysidro,  Calif.,  for  150 
da3^.  Supporting  shipper:  Petroleos  Mex- 
iconos.  Av.  Marina  Nacional  No.  39, 
Mexico  17,  D.  P.  Send  protests  to:  John 
E.  Nance,  Officer-in-Charge,  Interstate 
Commerce  Commission.  Bureau  of  Op¬ 
erations,  Room  7708  Federal  Building, 
300  North  Los  Angeles  Street,  Los  An¬ 
geles,  CA  90012. 

No.  MC  136904  TA.  filed  September  26. 
1972.  Applicant:  WORSTER-MICHI- 
GAN,  INC.,  664  54th  Avenue,  Mattawan, 
MI  49071.  Applicant’s  representative: 
Joseph  F.  Mackrell,  23  West  Tenth  Street, 
Post  OflBce  Box  216,  Erie,  PA  16512.  Au¬ 
thority  sought  to  operate  as  a  common 
carrier,  by  motor  vehicle,  over  irregular 
routes,  transporting:  Foodstuffs  and 
other  commodities  stich  as  birdseed  or 
gravel,  cuttlebone.  animal  feed,  or  food, 
fishfood  and  buffing  or  polishing  com¬ 
pounds  as  are  dealt  in  by  the  R.  T. 
French  Co.,  except  commodities  in  bulk, 
in  tank  vehicles,  from  Springfield,  Mo., 
to  points  In  Florida,  Illinois,  low'a. 


Kansas.  Minnesota,  Missouri,  Nebraska, 
North  Dakota,  South  Dakota,  and  Wis¬ 
consin,  for  180  days.  Supporting  shipper: 
The  R.  T.  French  Co.,  1  Mustard  Street, 
Rochester,  NY  14609.  Send  protests  to: 
C.  R.  Flemming.  District  Supervisor, 
Bureau  of  Operations,  Interstate  Com¬ 
merce  CcHnmission,  Room  225,  Federal 
Building,  Lansing,  Mich.  48933. 

No.  MC  138075  TA,  filed  October  10. 
1972.  Applicant:  ARNOLD  KEMPER, 
doing  business  as  KEMPER  TRUCK 
LINE,  Post  Office  Box  181,  Melrose.  MN 
56352.  Applicant’s  representative:  Rich¬ 
ard  W.  Greeman,  4725  Excelsior  Boule¬ 
vard,  Minneapolis,  MN  55416.  Authority 
sought  to  operate  as  a  contract  carrier, 
by  motor  vehicle,  over  irregular  routes, 
transporting:  Animal  or  poultry  feed 
and  feed  ingredients,  from  Sheldon, 
Iowa,  to  Melrose,  Minn.,  for  150  days. 
Supporting  shipper:  Melrose  Feed  Mill, 
Melrose,  Minn.  56352.  Send  protests  to: 
A.  N.  Spath,  District  Supervisor,  Bureau 
of  Operations,  Interstate  Commerce 
Commission,  448  Federal  Building  and 
U.S.  Courthouse,  110  South  Fourth 
Street,  Minneapolis,  MN  55401. 

No.  MC  138075  (Sub-No.  1  TA>.  filed 
October  3,  1972.  Applicant:  ARNOLD 
KEMPER,  doing  business  as  KEMPER 
TRUCK  LINE,  Post  Office  Box  181,  Mel¬ 
rose.  MN  56352.  Applicant’s  representa¬ 
tive:  Richard  W.  Greeman,  4725  Excel¬ 
sior  Boulevard,  Minneapolis,  MN  55416. 
Authority  sought  to  operate  as  a  contract 
carrier,  by  motor  vehicle,  over  irregular 
routes,  transporting:  Malt  beverages, 
from  Milwaukee,  Wis.,  to  Melrose,  Minn., 
for  180  days.  Supporting  shippor:  Spiaeth 
Distributing  Co.,  Melrose,  Minn.  56252. 
Send  protests  to:  A.  N.  Spath,  District 
Supervisor,  Interstate  Commerce  Com¬ 
mission,  Bureau  of  Operations,  448  Fed¬ 
eral  Building,  and  U.S.  Courthouse,  110 
South  Fourth  Street.  Minneapolis,  MN 
55401. 

No.  MC  138112  TA.  filed  October  16. 
1972.  Applicant:  FRANK  D.  CORBIN, 
1313  Ambrose  Drive.  Bloomery  Star 
Route,  Box  32,  Winchester,  VA  22601. 


Applicant's  representative:  Charles  E. 
Creager,  Suite  523,  816  Easley  Street. 
Silver  Spring,  MD  20910.  Autiiority 
sought  to  (^rate  as  a  contract  carrier, 
by  motor  vehicle,  over  irregular  routes, 
transporting:  Paper,  printed  forms, 
materials,  equipment  and  supplies  (ex¬ 
cept  commodities  in  bulk),  between 
Hagerstoam,  Md.,  Franklin,  Pa.,  Chicago, 
m.,  and  Gastonia,  N.C.,  on  the  one  hand, 
an<l,  on  the  other,  p>oints  in  Maine,  New 
Hampshire,  Vermont,  New  York,  Massa¬ 
chusetts,  Rhode  Island,  Connecticut,  New 
Jersey,  Pennsylvania,  Delaware,  Mary¬ 
land,  District  of  Columbia,  North  Caro¬ 
lina,  Tennessee,  Virginia,  Kentucky, 
West  Virginia,  Indiana,  Ohio,  Michigan, 
Illinois,  and  Wisconsin,  for  180  days. 
Suppx>rting  shipper:  Arnold  Graphic  In¬ 
dustries,  Inc.,  Hagerstown.  Md.  Send 
protests  to:  Robert  D.  Caldwell.  District 
Supervisor,  Interstate  Commerce  Com¬ 
mission,  Bureau  of  Operations,  12th 
Street  and  Constitution  Avenue  NW., 
Washington,  D.C.  20423. 

No.  MC  138114  TA.  filed  October  16. 
1972.  Applicant:  PRICE  TRANSPORT 
CX>RPORATION,  1946  Davis  Street,  San 
Leandro,  CA  94577.  Ap)plicant’s  repre¬ 
sentative:  Myron  F.  Tower,  1535  East 
14th  Street,  San  Leandro,  CA  94577. 
Authority  sought  to  operate  as  a  contract 
carrier,  by  motor  vehicle,  over  irregular 
routes,  transporting:  Metal  store  fix¬ 
tures  and  related  accessories,  from  Paso 
Robles,  Calif.,  to  all  peints  in  the  United 
States,  for  180  days.  Supp)orting  shlpp>er: 
Syndicate  Glass,  Inc.,  3230  Riverside 
Avenue,  Paso  Robles,  CA  93446.  Send 
protests  to:  A.  J.  Rodriguez,  Rate  and 
Tariff  Sp>ecialist,  Interstate  Commerce 
Commission,  Bureau  of  Opierations,  450 
Golden  Gate  Avenue,  Box  36004,  San 
Francisco.  CA  94102. 

By  the  Commission. 

[seal]  Robert  L.  Oswald, 

Secretary. 

[FR  Doc.72-18861  Piled  11-2-72:8:51  am] 
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